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.  ABSTRACT

Collateral source rules typically prohibit the admission of evidence that the plaintiff or victim
has received compensation from some source other thham the defendant. Common sources

of collateral source income include unemployment insurance, medisatance, Social Security
and Medicare benefits, and pensions. One common rationale for the collateral source income
exclusion is the idea that such benefits may be viewed as part of the employment contract and
thus the tortfeasor is not entitled to credior them.

Exclusion of pension benefits as one collateral source offset to earnings loss is well established

in federal courts and many state jurisdictions. Nonetheless, some limited discretion has been

afforded to lower courts on appeal by allowing$@lé8 SR A Y F2NX I GA2Y LISNI I Ay,
pension, including possible incentives to retire at a particular age. A more interesting and

possibly complex exception involves allowing pensions that are already being received by

injured plaintiffs (or surviers of a decedent in a death case) to be presented by defense as

offsets to lost pension benefits. This and other issues involving pensions as a collateral source
income are examined in this paper.

[I.  INTRODUCTION

Collateral source rules (CSR) typicatiyhibit the admission of evidence that the plaintiff (or
RSOSRSy (i Qa adz2NBAG2ND KI a sbhicéthéer BShRomaeY LISy al (A 2
defendant. Common types of collateral source income include unemployment insurance,
medical insurancdife insuranceSocial Security and Medicare benefits, and pensi@ise

rationale for the collateral source income exclusion is the idea that such benefits may be
viewed as part of the employment contract, and thus the tortfeasor/defendant is not entitled

to credit forsuch benefits. Several courts also have refereribeddea thatthe purpose of the
collateral source rule is not to prevent the plaintiff from being overcompensated, but rather to
prevent the tortfeasor from paying twicdf the employer is the source e funds at issue,

then thepayments can be deducted from the award. However, if emplegaen the benefits

as part oftheir compensation, the payments should not be subjecan offset Evidence of

medical insurance payments to an injured plaintiféH@een the main exception to the
inadmissibility of collateral source income, especially in malpractice cases as well as in the free
provision of medical services.
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Exclusion of pension benefits as one collateral source offset to earnings loss is asisbet

in federal courts and many state jurisdictions. Nonetheless, some limited discretion has been
FFF2NRSR (2 f26SN) O2dzNia 2y FLIWISHE o0& FEft26AYy
pension, including possible incentives to retire at atipalar age. More interesting and in

some ways more complex exceptions involve whether to alewffset to the loss of a regular
pension,evidence of disability pensiom®ingreceived by injured plaintiffs, or of death benefits

inthe formof asurvi@ NQa LISy aAz2y LINPOARSR @Al | RSOSRSyd
Aya2dzNE OFaSz | GNRIFE O2dzNIIi 61 & NBOSNBESR 2y | LJ
disability pension benefit as a collateral income source; it ruled disstbility pensia benefits

were admissible as an offset to future lost pension benefits, but not as an offset to future lost
earnings. This same California case was cited in a Delaware case, in which the trial court was
reversed on appeal for not allowing the value ofth & dzNIJA @2 ND& SEA&aGAy 3 LISy
AYGNRRdAzOSR +ta t+ty 2FFasSi G2 GKS RSOSRSyid alLldza
Florida death case, a trial court was also reversed, rejecting the idea that a death benefit was

SljdzA @I £ SyallzNG 3/ OBEA BKAOK ¢ 2dzf R K| @ 3nstéad Goying LINR K A 0
GKFG GKA&a o0SYySTAG o¢Fa ONBIFGSR dzyRSNJ I OAGeQa
evidence.

Case laws in many states are silent on nuanced pension issues such aguhe there case

fl g Aa arAtSyidzr Cc9Qa YIFIe RAFTFSNI 2y HKSOHIKSNI RAA
considered at all, and if so, what losses are they offsetting, andguaiv pension offsets to

lossesshould be valued. These and related issueslinng pensions as a collateral source

income are examined in this paper, including their resolution in a recent case in which the

author was involved, resulting in a very satisfactory-ofitourt settlement.

.  BACKGROUND

Manybooks and articles have be@ritten about CSRs and their evolution as part of American
tort law. According to Melancon and Brillea(B012), the CSR first appeared in American tort
law via the United States Supreme Court decisibme Propeller Monticello v. Mollison, 58 U.S.
152(1854%. In that casealealing with admiralty action, the Supreme Court ruled that damages
awarded to the plaintiff should not be reduced by the amount of insurance prociedshe
plaintiff received. The principal that collateral benefits could not bensidered in determining
the recovery to which a plaintiff was entitled was applied from common &vd ultimately

was adoptediy the American Law Institute in iestatemenbf Law(Second) of Torts:

Gt Fe@YSyda YIRS G2 2NJ o SpHtfFfiom athesawcedsmNE R 2y
y2i ONBRAGSR F3FrAyad GKS G2NITFSEFaz2Nna fAlo
F2NJ 6 KAOK KS | ieerdict B Malahdah andi Briteduk, @2fL S ¢
A comprehensive listing ather backgroundsourceson collateral source issuésbeyond
the scope of this papeHoweveragoodreview of historical literature on this topic is

contained in Schap and Feel@pP08. That article addressed varioasguments pro and con
involvingthe CSR and ifsurported facilitatingof double recovery by the victipas well as
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various statutory reform efforts underway at that time. Schap and Feely examined all 50 states
and other U.S. jurisdictions to identify and categorize the various reform effdtis. statitory

reform efforts described in this article apparently were focused on issues with the largest public
policy and expense implications for government at all levels. Not surprisingly, focus was on
awards under which CSRs affected medical insurance presnamad malpractice awards in
particular.

Nine years latenn 2017,Feely and Schap, along with Horan, updated the 2008 article and
broadened the number of major categories of statutes across all U.S. jurisdictions involving the
CSR, from six to eight,remarized in some casesodestly abridgedhere) as follows:

9 Status of Collateral Source R@heodified or eliminated)
Insurancgpayments from an insurer may or may not be considered as evidence)
1 Medical Malpracticéwhether evidence of collateral soeg payments may be
introduced, or only introduced in such cases)
1 Award Reductiongawards reduced for collateral source income received prior to
verdict or either prior to or expected after verdict)
1 Public Sector Collateral Sourdegception to ordinary CSR exists for any federal
LINEINI Y 2NJ SEOSLIiA2y SEA&GAa F2N 62NJ] SNDa
1 Subrogations and Liens (collateral source payments may not be introduced if the source

=

0

of the payment has a right of subrogation against theBhOSSRa&a 2F LI I AYGATT

1 Miscellaneous (exception for violent crime victim compensation).

Nothing specifictoth& A § KSNJ RA &I 0 Af A& @QIMwasdmNibhedhina LISy a

article (Feely, Horan and Schap 2017) appears that onlypy reviewingcase lawdecisions
across various jurisdictiortmn someclarity be provided about hoWSR are appliedn damage
calculations pertaimgto pensions as a potential collateral incosaure.

To begin trying to categorize CSRs pertaining to pensions across jurisdetiondepth

review of case law was conducted using the various compilations of legal deciaterest

to Forensic EconomistsSuch compilations exist in databaseaintainedon line and accessible
to all, by Thomas IrelandProfessor Emeritus of Economitniversity of Missouri, St. Louis)
His case law databases are accessible via links on his website
http://www.umsl|.edu/~irelandt/index.htmtp LY FTRRAGAZ2Y S &0GNHzOG dzZNBR
data basegan be performed via a website maintained by David Boyd
https://forensicsdb.denison.edu/ Although aother comprehensive case law database is
accessible from LexisNexis on a subscriptinly basismost relevant decisions at the appellate
level, except those going far back in time, are also obtainable without subscription via other
free online sourcesush as Google Scholantifps://scholar.google.cony, Justia
(https://www.justia.com/) and CaseTextitps://casetext.com).
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Using tke above free websites, case laws pertainingpemsion treatment under the collateral
source ruleacross all U.S. jurisdictions were reviewed and categoriZédt is the subject of
the next section.

IMPORTANT INJURY, DEATH, AND EMPLOYMENT LAWNVABEENG COLLATERAL
SOURCE RULEBBCAND PENSIONS

Many Federal and state cases have involvedahglication of theCSRo pensiors, either in
whole or in partAny selection of the most important of such cases, as well agriingingof
them by subtope, requires some subjectivityHere a total of B caseswvere selected and
grouped intofive subtopic areas Abrief discussion of each subtopacea withthe selection of
the most salientof the 23casedyy subtopic areas covered in this sectiobelow. More
detailedsummaries ofall 23 caseare provided inAppendixAto this report Allcases are
categorized by type within each subtopieaas involvingeither employment law (EL);
wrongful death (WD)or one oftwo groupings opersonalinjury (Pl)asesi.e.,subjecteither
to Federal Employers' Liability Act (FElo&Anot.

1. Cases Establishing CSR as Prohibiting Pensions of Any Type (Ordinary, Disability, And

G2 AR264¢0 (G2 hFTFAaSih [ 26adasenAppFEiyATAIGONDNIY Ay 3 /|

PHFELA=1;
Perhaps the first major case specifically prohibiting a disability pension to offset lost earnings
wasEichel v. N.Y. Central Railroad co., 1963KELA) Here, the U.S. Supreme Court reversed
an appeals court decision, statingat evidence of a disability pension as a collateral benefit is
GNBI RAf & adz 2S00 EEQC vYGraiyyA0Ss (F Baintiff wBodaiifaredd to L y
retire at age 70 successfully sued his employer for age discrimination. D€f@ppeal, arging
that ordinary pension benefits that plaintiff had received should be allowed to offset back pay
was rejectedbased on the concept thatension benefits were a collateral source and may be
viewed as compensation earned by the employgeHamlin v. Garter Twp.of Flint (EL)an
appeals court ruled that collateral pension benefits should not be deducted from an award for
discrimination violations; and although it upheld the general principal that a district court has
RAAONBGAZ2Y AY 61 NRAY 3 FiNd@whathetth o¥fset callsteral RRSR &
pension benefits from a discrimination award is a policy decision that should not be left to the
AYRAGARdzZE £ RA & ONSB (G b MgKineF v. Galif@drfia P&thadd{Chider To.,0 2 dzNIi ¢
2002 (WD)the CSR was broadlyLJLJt A SR Ay dzLJK2f RAy 3 GKS SEOf dza A
benefit. Even though her deceased husband had previously retired and was drawing pension
FYR {20AFf {SOdzNAR(Ge& o6SySFTFAGA LINA2NI (2 KA&a RSI
samesouDS | 4 Kdzaol yYRQa& SIFNYAy3Iaz (¢olsidérddndS| f & O2 d:
GySo o0SYySFTAlae AaadzSR FT2N) 0KS FANHandhanker S Ay K
could not be introduced under the CSR.
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2. Unsuccessful Challengés CSR as Applilto Pensions5 cases in Appendif: EL=2; PI
FELA=2: WD=1;

Many challenges to the CSR as applied to pensions have been unsucdeddtlion v. lllinois

Central Gulf Railroad Co., 1988FELAY | GNAFf O2dzNI NBX2SO0 RSTSy:
payments made under a voluntary disability plan should be deductible from an award, a ruling

that was upheld, citing Eichel, abovien CSX v. Day, 199BFFELA)the trial court sustained an

objection by defense of an allegedly prejudicial statemeR8 F Sy 4 SQa Of 2aAy 3 | NI
a0 GAYy3 Fo2dzi LA FTAYGATF GKIG a1'S KFrayQd ¢2N] S
AYLINSB&aaAzy GKFIG KSQR yS@SNI 6S StAIAo0tES F2NI I
age 660 5 S Tdpped BaQ Eejectebecausst did not request the trial court to give a

ocurative instructiom to the jury. InOrtner v. Enterprise Rer#\-Car co., 2008 (WDdefense
appealedatNA | £ O2 dzNJitked dBIBPA OEANDBY 02N G 6AR26Qaé0 LISY
(see 820 1 2LIAO o0 ® ! LIJISFEf & O2dzNI dzLIKSE R GNRARFE O2 dzN
citing McKinney decision (see Subtopic 1) since decedent could not have both retired for

disability and subsequently received his regular pension or vice verlgiz&Kurzman v.

Marin community College Dist. 2012 (Etr)al court said jury was entitled to consider the
GFrarAtroAtAGEee G2 |+ LXFTAYGATT 2F | ubN#®dudeNSY Sy
her damages was an issue of fact for the jurypegds court rejected this argument, citing

McKinney among other casésat state pensions are independent income sources from state
schoolsand that the CSR is no different because compensation comes from a pension rather

than an insurance policy.

3. Succesful Challengeso CSR as Applied t®ensions4 casesn Appendix A 2=WD; 1=RI
Non-FELA: 1=EL;

Perhaps the most successful challenge to the broad applicatitred® SRy excludng

disability pensions in injury cases camdiotolo v. Superior Court of Co. of Sam Bernadino,

2003 (PINon-FELA)Trialcourt excluded evidence of disability retirement benefits under

I FEAF2NYALIQa [/ {wo 5STFSyasS | LlhjSHafitvés | YR g a dz
appropriate to consider disability retirement benefits as a collateral source but only for

replacing regular retirement benefits, and not for replacing lost earnindkhough this case

was cited in the Miz&urzman case (see SubtopicR)ji Q ain thapcAsb@s rejected in favor

of the McKinney decision (see Subtopic Howeverthereis at least ongeason why the

Rotolo logic is more appropriate in Pl rather than WD cadespermitting a disability pension

to offset a regular pesionwas viewed by the coudsresulting ind G NA LI S O2i.¥ LISy al A
lost income, lost regular retirement benefits, and receipt of actual disability retirement

benefits, whichthe courtcalled an "inequitable result"This contrastsomewhatwith WD

casesjn whichil K S & dzNIJ A gash&iXhan a diSaillly pensforeplaces the lost regular

retirement pension Rerhaps because& dzNIOA @2 NRA& LISy aiaz2y A& AaadzsSR
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name, and is not the same as a disability pension, cdate issued mixed rulings on this (see

Sears and Russo under this subtopic, below, which diffarewhatwith McKinney (see

Subtopic)¢ KS O2dzNIIiQa f23A0 Ay \&et 2 Cremudd CGo, NV y993.JF NJi
(PENon-FELA)which placed a resttion on a disability pension to only offset the value of a

lost regular pension (see Subtopic 5.)

Among other successful challenges to the CSR were two WD cases applicable in other

jurisdictions. IrSears vMidcap, 2006 (WD)a trial court awarded danges to the widow that

included loss of a military pension and Social Security benefits, but applying the CSR, it excluded
the fact that the widow would continue receiving substantial portions of both in the future.

The Delaware Supreme Court reversed #xslusion, and citing Rotolo (above), it stated that

LI | A ydardngt fise [ICSR] to prevent [defense] from introducing evidence that [plaintiff] is,

in fact, receiving a pensionfh Russo v. Lorenzo 2011 (WB)milar to Sears, abovatrial
courtexcludedmentioningl KS 6AR26Qa o0SYSTAG | & Idefédgef t I G SNI
fromlj dzSa A2y Ay3a | 62dzi KSN) O2ydAydziy3a oSySFTAada 7
Deedent was a police officer who had not yet reached retirement, ages not yet vested in

the retirement plan, but the widow had begun receivitdegath benefits from the retirement

plan.A Florida appeals coustid that the question was whether the death benefit should be

considered a pension, for which evidence was pesible, as opposed to life insurance, which

was impermissible under CSR. The appeals court rejected the notion that participation in the
retirement plan was equivalent to life insurance within the meaning of CSR, and peruaustted
evidencethe continted payment ofretirementpland Sy STFAGa4 Ay GKS F2NXY 27

4. Qualifications Involving Admissibilityf Evidence Pertainingo Ageof Retirement 4 cases
in Appendix Aall PLFFELA.

Four PIFELA cases are included in the appendix involving the admissibility of evidence retaining
to age of retirement. One obvious reason why this is so relevant to FELA cases is that railroad
workerswith 30 years of service can retire at age 60 anchedmost as much after taxes from

their pension as continuing to work full time (Hudgins and Ireland 2008). In fact, itba 20

study by the Railroad Retirement Boaginongdt o nk ¢ 1€ S AdEing@A0R017 heNJ S NA&
vast majorityretire within a few years ofreaching age 6(69%, 4%, and 8% of those

remaining who reached the ages 60, 61 and 62 (US RERAldle B0, p. 74. Making juries

aware of thesestatistics has been controversial in possibly implying thatavailability ouch
pensionbenefits might induce plaintifféo use injuries occurring arouree 60 as an excuse to

retire early. The four PFELA cases below all involve similar issdiesgeneralize, evidence of

'y SYLX 28SSkLI FTAYGATFQA St Adlaradds dotusuallf 2 NJ NB (G A N.
permissible, but statistics about the average retirement age of railroad workers are permissible.

In Greiser v. National Railroad Passenger Corp., 2@00ial court permitted defense to ask
LX FAYGAFFQa SELISNI AF LXFAYGAFF NBGANBR dG |3

6| Page



benefits as from working. The PA Supreme Court reversed the trail court and disallowed this
evidence as violating the BSciting Eichel (see Subtopic 1) Nbrfolk Southern Railway Corp.
v.Tiller,200& + GNRAFf O2dzNIi ¢l a dzLJKSER 2y | LILISEE F2N
retirement policy under CSR, even though the appeals court acknowledged that such evidence

gl a ao20K NBf S®ICXv. Aitty; RO13y &niagpédds totirédeew a fine distinction
a2YSHKEFEG Y2NB fAYAGAY3I GKFy | {LISOAFE ! LIISI T a
GXIFfGK2dzZAK NBGANBYSYy(d St A3IAo0ACLHecolatefaysduicd | G A 2 y
NHz S adGlF dAaGdA0a o2dzi | SN ISINEBYBNFYSyYyd | 3S
Railway Co., 2014iting CSX v. Pitts, the IOWA Supreme Court precluded evidence on the
availability of retirement benefits for employees nigg the 30.60 criteria, but reversed the

GNRATf O2dzNIiQa SEOfdzaAzy 2F SOARSYyOS 2F (KS NB

5. Qualifications Involving Admissibility of Evidence Not Pertaining to Age of Retiremént.
casesn Appendix A 3=PiINon-FELA; 1WD.

In Oden v. Chemung Co. Industrial Development Agerity,1995 a trial court applied logic
that was partially similar to the later Rotolo decision (see Subtopic 3) in allowing evidence of
disability retirement benefits, but since the disability beiteexceeded the present value of
lost future pension benefitghe trial courtwent beyondthe argumentin the later Rotolo case

to reduce the total award. The Appeals court modified this verdict and adjusted the award
upward to allow he disability pension onlgs a full offseto the regular pension loss, i.e., a
opension to pensiofioffset. In Firmes v. Chase Manhattan, 2008kNon-FELAa potential
collateral source offset from SSDI (in effect, a disability pension), for which fhlaiasi eligible
but had not yet applied, posed a dilemma for defense: If defense filed for a collateral source
offset hearing before the application was made it probably would have been disallowed
because no such offset was yet in existence. However, plag&iff had begun receiving SSDI,
defense filed a postrial motion for such an offset hearing, which was denied as being

G dzy ( A ¥ B8 tinéléadwhether theamedilemma and resultsvould be as likely to applif

this were a private disability persi case, given the typically shorter lead times for approval in
cases involving private pensions vs. SSDI

It should be noted thatthere are a number dPFFELA cases pertamg to taxesthat arepaid by
railroadsto support railroad retiree pensions, dnhe admissibility of such taxes does affect
the calculation ofdamages fofost earnings suffered by injured railroad worketdowever,
since these casalo not involve either the CSR nor disability pensipasse no discussion of
them is included inhis paper.

V. COMPARISON OF METHODS ACCOUNTING FOR DISABILITY PENSIONS AS OFFSETS TO L(
REGULAR PENSIONS
It isclear from listserv discussions among FEs that opinions differ on how to account for
disability pensions in Pl cases where the lossrefjalar defined benefit pension is part of the
damage calculation The most favorablmethods to defense in Pl cases have been sanctioned
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by courts inthe Rotolo and Oden casésppeals courts iCA and NY, respectivilin these two
cases courts havepermitted disability pensionncome entered into evidence from the time of
injury such that itspresentvalue mightat mostfully offset the loss of a regular pensidiyt
leavingthe loss of future earnings untouched-owever, imited case law elsewhetaas left
FEs and perhapsoattorneys uncertairof how to apply the CSR in other jurisdictions.

An alternative method that some FEs use invofees steps:

(1) Calculate the regular pension earned by an injured plaintiff up to the date of agury
the disability pension basis

(2) Assuming that the lost pension has a COléwdghis disabilitypensionbasisby a
general inflatiorrate until an appropriate retirement agdadthe plaintiffnot been
injured, e.g., 65;

(3) Projectthe disability pension over timieeginningfrom sameuninjuredexpected
retirement ageasfor the lost regular pensiorwith continued growth for both pensions
at future inflation rates, if applicableTheannualnet pension losss obtainedby
deducingthe disability pensiorirom the lost regular pensioaver the period from the
uninjured expected retirement aglirough life expectancy. Yearly net pension
differences (regular less disabiligne discountedbackto presentvalue

(4) Since employee atributions via payroll deducticsare usually required to obtaia
regular pension, these contributions may be netted against lost future earniBgsf
onejust wantsto compare net pension losses between Rot@ldenmethod and this
Alternative methodand ignoe lost future earningsthe present value of these
employee contributions would need to lm®unted as a reduction in the net pension
loss

The logic behind this alternative method is that it ignores any source of income not provided by
the defendantthat is replacing earningsuringhisworking life (i.e., the disability pensidhat
would be earned during the working life of the plaintifbisviously replacingis lostearnings.

Three separatergumentshave been offeredgainst this alternative approach

(1) Quoting the Rotolo court, not fully accounting for the disability pension would result in
"triple compensation”, i.e., lost income, lost regular retirement benefits, and receipt of
actual disability retirement benefits, which it called an "inequitable l&su
(2) Disability pensions are conceptually the same as early retirement pensions in that they
NBLINB&ASYd Iy aF OlGdzZh NAFf FR2dzaldYSyidé o0& YI |
period of time. Doing so, they roughly equalize the present value of the pamson,
and thus should not be viewed as a collateral source benefit that would be received by
the early retiree. Social Security is such a system, in which early retirement is offered as
a choice. Moreover, upon reaching full Social Security RetirefAgstsomeone who
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had been receiving Social Security Disability Insurance (SSDI) benefits continues
receiving the same dollar amount of benefits but it simply becomes referred to as
regular Social Security Retirement benefits;

(3) Asimple anddirect arguments that an FE would only ignore pension payments
received between the incident date and the likely date of retiremént for the
incident A F GKSNB 6SNB a2YS fS3rf NBIdZANBYSyid :
NBIjdZANBYSYy (¢ YAIKIU AVPQVEROQAGIANYAARAESNBOEEAEA
on such matters relative to an FE; (b) a very specific court decision; or (c) a statutory
requirement.

How different the results might be using theethod sanctioned in th&®otoloOden decisios
vs. theAlternative method just discussed is examinegelow. This is donesing o different
pension modelsthree different sets of case factegarding injuryand two different methods
of netting disability pensions against lost regular pensj@ssfollows

1 Two different pensionsystemmodels(Cases And 2):

o0 Federal Employee Retirement System (FERS)

0o Marylanddd wSF2NI)¥ SR / 2y i Napplidabl@tdliew hirBsyaScF A G { & .
July 1, 2011with Ordinary Disability Retirement benefits

1 Three different sets otase facts regarding injurfCases a, b, and c)in all three cases
the employee is assumed to have started work on January 1, Hibighday, with an
expected retirement age of 65 and an expected lifetime of 85 years:

o0 Case a: Base Case No Injury, NadrRetirement

o Case bInjured at 55 (on daypf birthday); Disability Retirement with 30 years of
service;

o Case c: Injured at age 35 (on day of birthday); Disability Retirement with 10 years
of service;

1 Two differentsets of CSR rules, i.e., twoethods d netting disability pensions against
lost regular pensions:

o RotoloOden method (with a maximum offset equal to the regular pension value,
since no excess disability pensicam beappliedagainst lost earningdn other
words:

Net pension loss = &k [regularpension P\¢ disability pension Py zerd

o Alternative method described above (i.ealculate disabilitpension earned
through date of injury, grownly at inflation until preinjury expected
retirement date, andhen begin netting disability pension against lost regular
pension from prenjury retirement age througlife expectancyboth growing
with inflation, if applicableandthen discounted back to present value

With these parameters, we hawghtsets ofresults, pairingegularpension losses with
offsetting disability pensios under two different CSR rules, as showitable 1
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Table 1: Summary of Results Under Different Net Pension Loss Methods
(PV of Lost Regular Pension Less Gain from Disability Pension Under Each Method)

ESTIMATED NET PENSION LOS5S UNDER BOTH METHODS
Rotolo-Oden Method (1) Aternative Method (2)

Retirement |Age at |Years Case Detail Employee Alternative
& Disability [Time of|of Results |Shown in Case Results | Losses begin w/ Disability Date; then Losses begin @ Expected Contributions Method
Plan Injury |Service |shown in: |Appendices: |Compared discounted to (PV) Retirement Date; then disc to PV (PV) "Effective PV"

-$331,949 (= 5784,660 - 51,116,608)
FERS 55 30|Table2 |AppendixB |Case 1avs. 1b |Net pension loss=0, can't be negative |$62,443 (= 5832,571 - 5770,128) -547,011 $14,532

$-240,763 (= 5385,610 - 5626,373)
FERS 35 10|Table3 |AppendixB |Case laws. 1c |Net pension loss=0, can't be negative |$76,067 | = $474,803 - 5398,736) -580,103 -613,126
State/MD -$852,200 (= 51,277,031 - $2,129,231)
(3) 55 30|Table4 |Appendix C |Case 2avs.2b |Net pension loss=0, can't be negative |50 (= 51,370,883 - 51,370,883) -503,852 -503,852
State/MD -$1,125,279 (= 610,936 - 51,736,215)
(2) 35 10|Table5 |AppendixC |Case 2awvs. 2c |Net pension loss=0, can't be negative |$168,586 (= $781,796 - 5613,210) -$170,860 452,274

(1) Under Rotolo-Oden method, both lost regular pension and disability pension are projected from date of disability, including mandatory employee contributions for
regular pension until expected pre-injury retirement. Numbers in bold are the calcuated difference between the lost regular pension and the disability pension shown in
parentheses. Howewver, since the disability pension can only offset loss of a regular pension under Rotolo-Oden method, rule is: Net pension loss = Max [(regular pension
PV —disability pension PV), zero].
(2} Under Alternative method, both lost regular pension and disability pension are projected from expected pre-injury retirement date. Disability pensionis calculated as
earned pension at time of injury/disability, grown by inflation (assuming COLA) until pre-injury assumed retirement date, and from then on, is it projected out, netted
against lost regular pension and discounted to PV. However, since completeness requires inclusion of employee's pension contributions toward his regular pension, and
since this method only begins cacluating a net loss of both pensions begnning with the pre-injury expected retirement date, employee pension contributions are instead
netted against lost future earnings. To be consistent in comparing methods, since Rotolo-Oden accounts for employee contributions as part of the regular pension, and net
earnings loss is ignored here, these employee contributions must be included as part of the Alternative method results as the "Effective PV" of net pension loss.

(3) MD example is based on Reformed Contributory Pension Benefits system applicable to new hires as of 7/1/2011. Under Ordinary Disability formula, "There is no
reduction applied for retiring befare age 65", i.e., months of service on disability retirement is projected to age 65 and added to actual creditable service. Note, this is
reason for much greater disability pension valuations under MD State system under Ordinary Disability retirement formula via a vis FERS retirement, holding other factors

constant.
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In Table 1the estimated net pension losses are shown foe@htsets of resuk. The
estimated net pensiowlifferencefor each set of results is shownbold. (Note: Negative
values in bold mean that the first number in parentheses, the regular pensioridoasye than
offset by the second number in parentheses, the disability pensiater the applicable
valuation method)

To project regular retirement pensions and disability pensions, it was necessary to utilize
appropriate salary growth factorssalarygrowth ratesincludeboth periodicstep rate increases
which cover up to twenty of the initial years of employment (20 for MD, 18 for FER®EII as
assumedCOLAdyut only COLAare assumed tapply to both regular and disability retirement
benefits.

It should be noted that the FERS Disability and MD Ordinary Disability pension formulas have
material differences in terms of equalizing what would be &stompared with regular

retirement pensions. Under FERS Disability, if someone is under atjeefifement, the

formula offered is thdarger2 ¥ (1 KS & S| NJ/fériRua thatyagtaziaraductiNgroin
whateverSocial Security benefit existdlost importantly, i LINRE A RSa F2NJ Iy | yy
upon reaching age 62time inservice plus time in disability equals at least 20 yeahss recast
includestwo major adjustments besides the COLAs that have been applied to dafetéd)

time in service includes a credit for time since receiving a disability annuity, and (b)yeasec

to 1.1% of the highihree salary, rather than a 1% multiplier if one is disabled under the age of

cH FYyR y24 StA3aA0E S T2 N(theAnhimBnrritireinéht ageXdr dzy G | NB
immediatevoluntary retirement is over 55 for anyone born beagjimy in 1948). With these

recast adjustments, FERS stwfleK I i a2 KSy @&2dz NBI OK F3S cH &2 dzN\
using an amount that essentially represents the annuity that you would have received if you

had continued working until the day befoée2 dzZNJ c HY R O0ANIKRI& ¥R GKSY

Under its Reformed Contributory pension system (applicable to all hires beginning July 1, 2011),
the MD Ordinary Disability pensigeven more generous than FERS in making its disability
pensionveryclose toif not the same asvhat one would have received as a regular pension. It
calculates the ordinary disability benefit with creditable service based on the sum of actual
service time plus years and months of service projected to agevi@out havingto wait for a

recast at age 62

As Table 1 shows, under tR®toloOden methodof netting regular and disability pensions,

all four caseshe disability pension exceeds the present value of the regular retirement

pension This is because the FERStam largely (by age 62) and MD Reformed contributory

system fully (immediatelywith only five years of servitenake disabled employees essentially

whole as compared with their lost regular pension at an-6§eetirement date. In these

hypothetical casswith very generous regular pension replacement with a disability pension

there mightonly be a net earnings losiepending on how the pension premiums are accounted

for. Asi KS w2(2f2 2dzR3IS &l ARY a!andai&ffirinéd2anythe ®den | LIS Y
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case decisiomne pension can only offset another pension, ine.excess disability pension is
allowed to reduce future earning capacity losses.

The Alternativemethod described above andsed by some FEs resultsainet pension loss
(i.e.,regular pensionn PVlessdisability pensionn PV)in three of the fourcase pairings

leaving aside for the moment the present value of employee contributions while wptkin
remain eligible for the regular pensiofVith thisexclusionthe Alternative methodgreatly
increaseghe net pension losses lBliminating the period until expected retirement in which a
disabled plaintiff does in fact receive a disability penssond for which the effect of
discounting cash flows would be theast

Only under the MD Reformed Contributory Pension System, Ordinary Disability formula
Maryland July 201,1do we find one case pairing, Case 2a vstHai,resultsin no regular
pension lossising theAlternative methodor netting both pensions beginning at age. 6As
footnote 3 in Table 1 says, under the Ordinary Disability fornagdong asomeone has
reached five years of creditable servitggre is no reduction applied for retiring before age 65
SinceCase2b assumes a disability retirement at age 55 after 30 years of service, all stdpry
rate increasegas opposed to COLA/inflatieelated ircreasesare assumed to have occurred
in the past. Sincein Case B the disabling injury occurredt age 5%after all step increases have
occurred, and under th@lternative methodnet losses only begin upon expected retirement, at
age 65¢he disabilitypension equals the regular pensieach yeain retirement The same is
not true with Case 2dyecause all step rate increases are not yet assumed to have occurred.

Proponents of this Alternative method, by design, exclude any source of income not mrovide

by the defendant during his working life that is replacing earnings, believing this to be in

violation of the CSR. However, the above discussavelsaside for the moment the present

value of employee pension contributions while working. Simeecanrot ignore the need for

an employee to continue makimgensioncontributionsto remain eligible foma regulampension

upon retirement some way of accounting for thremployee pension contributions must be

found. A convenienivay, and some FEs wouédgue anappropriatewayto do thiswithin a

damage award calculatiohd & A YL & (G2 NBRdAzOS FdzidzNE St Ny Ay 3.
contributions toward his pension, which typically occurs through mandatory payroll deductions.

Since this paper is focusedly on comparing pension loss methods, the employee

contributions must be factored into the net pension Ipssther than net earnings lossThis is

done in the final two columns of Tablelh.the next to the last columrihe present value of

these empbyee contributions from the date of assumed injury/disablement until age 65 are
displayed.In the lastcolumn,and 9 F F SOU A @S t +foréhe mepanSighdoss: | £ dzS 0 ¢
calculated by combining the prior two columri$)the PV of the net pension loggginning

from the expected retirement date, an@)the PV of the employee contributions to remain

eligible for the regular pensigmvhich must be paid from date of disability until the expected
pre-injury retirement date.
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Not surprisinglyin all fourcase pairingshown in Table Jthe ¢Effective P\gsare higher
(meaningeither a positive number or a less negative number and hengeeater net pension
loss) using the Alternative method of calculating pension losses vs. Roadelo before the

f I ( degatie Josses are zeroed otowever, if the pension contributions required while

still working are nettedhgainst the earnings loss, rather than considered part of the net pension
loss, only the FERS Case 1a vs. 1b comparison would result inesctotamic loss greater

under the Alternative method as modeled hereb14,532 The second FERS case would have a
slight negative Effective Rihder the Alternative methodlue to the employee pension
premiums, that would only result in the same total econonoss as unddrotoloOdenif the
premium were counted as part of the net pension loss, which would then become zero under
both methods.

The two StateD comparisons using th@rdinary Disabilityetirement formulaalso has

complex resultsComparing Casea vs. 2b, assuming disabling injury and retirement at age 55,

both methods produce zero net pension losses, either because a negative loss is set to zero
(RotoloOden) or the calculated loss actually equals to zero (Adiere). The Alternative

method net pensionloss without factoring in employee paid pension premiumsatulatel

as exactlygero. Thisis a direct result of the fact thatith only five years of actual servideg

Ordinary Disability formula applie®mension reduction for retiringn disabilitybefore age65.

Hence the high five salaries are the same at the time of disability, which applies by age 55 since

this is passed all steqate increases and forms the same basis for calculating both regudar a

disability retirement pensions. But because we have not yet accounted for the emglayee

required pensiorcontributions that otherwise would reduce future earnings loss,again

F OO02dzy it F2NJ AG @Al NBRdAzOA y JEffEckKeEP\EYIS (I { LASHGSA 2dyy R &
w202t 2> GKS SYLX 28SSQa LISyarzy O2yiNRodziA2ya
pension loss and set to zero, the counterintuitive resuthat the total damage award would

be less under the Alternative method than und®otoloOden method. The simple reason for

this isthe same as with the second FERS comparison (Case 1a ¥#arlbg MDCase 2a vs.

2b,under the Alternative methoas defined inthispapg&r (G KS SYLJX 28S5SQa LISyaai
contributions until retirement wouldeduce the net earnings loss, but would not affect the net

earnings loss under Roteloden.

The State/MD comparison of Case 2a vs. 2c also results in aBgfssive P\btal damage

award underthe Alternative methodss.Rotolo-Oden but it is much closer to thEffective PV

award undetthe latter than in the previous example. That is because whieAlternative

method produced a net pension loss of $168,586, this is slightly more than offs&t 1,860

in PV of employee pensiaontributions, resulting in an Effective PV-$2,274. Although the
Rotolo-Oden method produced a large negative net pension loss, because this is set to zero and
subsumed the negative employee pension contributions, the Refmlen damage award

would be $2,274 higher than under the Alternative method, other things being equal.
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Animportant generalization can be made from the four sets of case results summarized in

Table 11f the net pension loss under the Alternative method has a zerofo6 A G A S a9 F TS
t +, ¢hen RotoloOdenwill result ina highertotal damage awardas long as the Alternative

method includes pension premiums that reduce the net earnings lo€bhis assumes that the

net pension loss is also negative under Rotdlalen,which almost certainly will be true with

the same case factsptherwise, the Alternative methodnayresult in a higher damage

award, but that will depend on many factorsOne sucHactor isthe generosity of a given

LINE AN YQ& RA&lFOAY AYIRI LBFalhRY RRANWNaA $RALISYaA 2y
expected regular pension. This can be done via a recast formula at age 62 as with FERS, or a

even more generousirtual copying of the pension formulalmostregardless ofige of

disability as with he MD Reformed Contributory systensjnceafter five years of actual

service,it imposes no service years or multipliereductionsfor a disability retirement before

age 65 The otherfactorh & ¢ KSUOKSNJ GKS SYLIX 2 ettaSatedequirdy 3 A 2y C
to remain eligible for a regular pension analuedas part of the net pension loss or as part of

future earningsloss

Thedetailed cahk flows generated for thendividualcases arshown insixtablesin two
separateAppendices Appendix Bhas three tablegor Cases 1a, 1b, and imflerFERSand
Appendix (has three tablegor Cases 2a, 2b, and 2m@er theMaryland Reformed
ContributoryPension system assuming tledinaryDisability Retirement formulaYhefour
sets ofnet pension resultsvhich weresummarized above in Tabledre displayed ifiour
separatetables of case pairingselow,in Tables 5.

1. Compari®ns Based on FERS Retirement Systddisabled on 58 Birthday (Table 2,Cases
lavs. 1b)

Table 2 compares the FERS retirement system pensions under both CSR methods for the

hypothetical employee wheither worked until age 65 and retird€ase 1ays. having been

disabledand retiredon his55" birthday (Case 1b)For federal employees witht éeast20 years

of service iIFER&nNd at age 62 or olderegularretirement pensionsare calculated by

multiplyingm @M GAYS& GKS ydzYoSNI 2F &8SFENAR 2F ONBRAGI

salaries (https://www.opm.gov/retirementservices/feranformation). Thehypothetical

employeeis assumed tavork exactly 40 years&oth beginning andetiring on his birthday

(ages 25 to 65ktartingat $50,000 per year, with step rate increases spread over 18 years (with

magnitude andiming ofbetweenstep salary increasdased on OPM data (OPM, 2018) plus

2% COLAassumed werall yeas. Given these assumptions, timegular retirement annuityat

age 65would be$60,398.22(= 11% x 40 x high three average df3%,268.68. This is derived in

Appendix B, Table App-1, column 5.

In Table 2, columns-2 are based on th&otoloOden methodof disability pension offset. In
column 3, the amounts slwn include the lost regular pension that without injury would have
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begun at age 65 less the annual pension premiums at 4.4% of salary while still w@fkiag
valuesshown here only begin at age 55, since that is when the period of disability is astmmed
begin in Case 1pThe -$5,154shown inTable 2column 3 at age 55, under Case 1a for regular
retirement, is calculated as the required employee charge of 4fdP&ERS hirdseginningin

2014 x the salary that would be earned age 55$117,142.19shown inin Appendix BTable
App. Bla, columr3). These annuatmployee contributions (opension premiumjcease at

age 65, when the regular retirement pension cited above begins.

Disability réirement computations depend upon whether someone is at least 62 years old at
retrementorYSSiéGa GKS |3S YR &aSNIWAOS NBI|dzZANBYSyia
which is at least ten years of servideor Case 1lihe employee is under 62 but meethe

minimum service requirement, and having done lsis, FER8isabilityannuity is based ot%
(instead of 1.1%) x each year of service x high three average salary. For Case 1b, the annual
pension that he would earn at age 55 would$83,782.44(=1% X30 X high three average of
$112,608.13shown inAppendix BTable App. Bb, column 11 and read into Table 2 column

4). Since this is a pension, subsequent adjustments are only at the 2% COLA assumed for all
years. However, with the age 6@ension annuityecast, as explained above, the years of
servicenow include the years on disability in the total service years, alsasg¢he higher 1.1%
multiplier. Hence, by age® the disability pension becom&52,646(= $112,608.13 1.02"x

.011 x 37~=%$52,646 shown inTable 2 , column 4, amippendix B Table-Bo, column 1).

Discounting both pension streams at 3% per yeahbeginning of year 1, when the
employee turns5years old, results in present values for the lost regular pension (with the
employee premium paid until age 66)$784,660vs.$1,116,6080r the disability pension,
shown in columns 6 and 7. Since RetoloOden methodonly allows disability pensions to
offset regular pensionghe net pension losthat would be alloweds zerq as shown above in
Table 1 Whateveristhe damages amount calculated for earnings/earning capacitywostsd
remain unchanged

The Alternative method afalculating a net pension lokgas a very different result, with

calculatiorsin Table 2, columns-84. We have the same regular pensioncamts by year in

current dollars, shown in columns 3 andb®f with column 9S E Of dzZRAy 3 G KS SYLX 2@
contributions which are applied separately as explained above.$80&898in column 9 is the

first year of regular pension losseke same asvith the Rotolo method.

The Alternative method disability pensicalculationbegins at$33,782 the sameearned
reqularpension at age 55, shown in column, bdit is not assumed to begin offsetting the

regular pension loss until the expected retirementage 65 By age 62 the recast pension is

the same under both methods, and so is the disability pension at age 65, when it starts to count
as an offset. Hence the disability pension at age 65 gafi@s the age 62 recadty onlythree
moreyears of 2% assumed COLAs to regte$868. All threevalues(for ages 55, 62 and 65)

are highlighted infable 2column14. Both the regular and disability pension streaars
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assumed to continue tgrow at 2% COLAs from age 65 through age88then are

discounted to present value at 3% per year. The end results usjtdrnative methodof
applying the CSR a$832,571for Case l1a but on§770,128for Case 1b. UsingefAlternative
method of applying the CSR would attet difference $62,443 to damagesttributed to net
pension lossbut before accounting for employee pension premiums subsequent to the injury
at age 55

Therefore for a more complete comparison, we have to account for the present value of
employee contributionsintil retirement in order to have become eligible for a regular pension
at the expected retirement age of 6B.ccounting for the PV of these employee contributions
reducesthe effective Alternative method of net pension Idsg$47,911to $14,532 shown
F02@3S Ay ¢l ofS Md 6b20GSY ¢tKS SYLXz2eSSqQa LISya
difference between regular pension loss between the Retten and Alternative mébds,
$784,660 $832,571, in Table 2, columns 6 and 12yr a damage award calculated both ways,
the Alternative method would provide $14,532higher damageaward, other things being
equal. That is because using Rot@lden, the net pension loss woubeé capped at zero rather
than be considered a net gain, but the employee pension contributions would not reduce
whatever the future earnings loss might be as it would under the Alternative method.
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Table 2: FERS Retirement Pension; Rotolo/Oden Method and Alternative Method of Applying Disability Pension Offset:
Case lav. 1b - Lost Regular Retirement Pension (1a), Offset with Disability Pension, Retire at 55 w/ 30 Years of Service (1b)

Rotolo-Oden Method of Disability Pension Offset Alternative Method of Disability Pension Offset
1 2 [ 3 [ a ] s 6 I s [ ¢« ] w [ n 12 | 13 14
Injured at 55: Case 1a vs. Case 1b PV from Disability Date |Altern. Method: Offset Reg. Pens. w/ Earned PV from Exp. Ret. Date
784,600 | 1,116,608 |Pens. to Disab. Date, Grow @ COLA; net @ Ret. 832,571 | 770,128
PV Emp Cont (1) Regular
Case 1a Case 1b Case la Case 1b (47,911) pension
Lost Reg. PV LostReg. [PV Gain Lost Reg. PV Lost PV Gain earned to
Age @ |Yrsto |Pens.less |Gain Disab. Pens. Less  |Disab. Yrsto |Pens. Less |Gain Disab. Regular Disab. disability
Begyr |disc Contrib. Pension Disc Fctr Contrib. Pension disc  |Contrib. Pension Disc Fctr pension Pension date

35 1 (5,154) 33,782 0.97087 (5,004) 32,798 1] 0.97087 - - 33,782
56| 2 (5,257) 34,458 0.94260 (4,956) 32,480 2| 0.94260 - - 34,458
57) 3 (5,362) 35,147 0.91514 (4,907) 32,165 3 0.91514 - - 35,147
58 4 (5,470) 35,850 0.38849 (4,860) 31,852 4 0.88849 - - 35,8350
59 5 5,579) 36,567 0.86261 (4,813) 31,543 5 0.86261 - - 36,567
60 6 (5,691) 37,299 0.83748 (4,766) 31,237 6| 0.83748 - - 37,299
61 7 (5,803) 38,045 0.81309 (4,720) 30,934 7| 0.81309 - - 38,045
62| 8 (5,921) 52,646 0.78941 (4,674) 41,559 8 0.78941 - - 52,646
63 9 (6,039) 53,699 0.76642 (4,628) 41,156 9 0.76642 - - 53,699
64 10 {6,160} 54,773 0.74409 (4,583) 40,756 10 0.74409 - - 54,773
65 11 60,398 55,868 0.72242 43,633 40,360 11 60,398 55,868 0.72242 43,633 40,360 55,868
66 12 61,606 56,986 0.70138 43,209 39,969 12 61,606 56,986 0.70138 43,209 39,9689 56,986
67 13 62,838 58,125 0.68095 42,790 39,581 13 62,838 58,125 0.68095 42,790 39,581 58,125
63| 14 64,095 59,288 0.66112 42,374 39,196 14 64,095 59,288 0.66112 42,374 39,196 59,288
69 15 65,377 60,474 0.64186 41,963 38,816 15 65,377 60,474 0.64186 41,963 38,816 60,474
70| 16 66,685 61,683 0.62317 41,556 38,439 16 66,685 61,683 0.62317 41,556 38,439 61,683
71 17 68,018 62,917 0.60502 41,152 38,066 17 68,018 62,917 0.60502 41,152 38,066 62,917
72 18 69,379 64,175 0.58739 40,753 37,696 18 69,379 64,175 0.58739 40,753 37,696 64,175
73 19 70,760 65,459 0.57029 40,357 37,330 19 70,766 65,439 0.57025 40,357 37,330 65,439
74 20 72,181 66,768 0.55368 39,965 36,968 20 72,181 66,768 0.55368 39,965 36,968 66,768
75 21 73,625 68,103 0.53755 39,577 36,609 21 73,625 68,103 0.53755 39,577 36,609 68,103
76 22 75,098 69,465 0.52189 39,193 36,253 22 75,098 69,465 0.52189 39,193 36,253 69,4685
77 23 76,600 70,855 0.50669 38,812 35,901 23 76,600 70,855 0.50669 38,812 35,901 70,855
78 24 78,132 72,272 0.49193 38,436 35,553 24 78,132 72,272 0.451593 38,436 35,553 72,272
79 25 79,694 73,717 0.47761 38,062 35,208 25 79,694 73,717 0.47761 38,062 35,208 73,717
30 26 81,288 75,191 0.46369 37,693 34,866 26 81,288 75,191 0.46369 37,693 34,866 75,191
81 27 82,914 76,695 0.45019 37,327 34,527 27 82,914 76,695 0.45018 37,327 34,527 76,695
82 28 84,572 78,229 0.43708 36,964 34,192 28 84,572 78,229 0.43708 36,964 34,192 78,229
83 29 86,264 79,794 0.42435 36,606 33,860 29 86,264 79,794 0.42435 36,606 33,860 79,794
84 30 87,989 81,330 0.41199 36,250 33,531 30 87,989 81,390 0.41155 30,250 33,531 81,390
85 31 89,749 83,017 0.39939 35,898 33,206 31 89,749 83,017 0.39999 35,898 33,206 83,017

(1) In Alternative method, one way to reflect required employee contributions while working is to net them against lost future earnings.

2. Comparisons Based on FERS Retirengystem, Disabled on 35Birthday (Table 3, Cases
lavs. 1c)

Table 3compares the FERS retirement system pensions under both CSR methods for the
hypothetical employee who either worked until age 65 and retired vs. having been disabled and
retired on his35" birthday. In Table 3, columns-2 are again based on tHeotolo-Oden

method of disability pension offset, but due to having only ten years of creditable service and
starting 20 years earlier, columns 3 and 4 now show very different values from theisense

Table 2. Case la results in current dollars are the saafthough with fewer working years of
paying pension premiumshe results are discounted back an extra 20 years, to agén35.

Table 3column 3 at age 35, under Case la for regular retimetythe -$3,207shownis

calculated as the required employ@ensioncontribution of 4.4% x the salary that would be
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earnedat age 35or $72,882.18(shown inAppendix Brable App. Ba, column 3).His regular
retirement pension at age 65 would be thensa$60,398as before.

As withCase 1hin Case 1the employee is under 6But alsomeetsthe minimum service
requirementof ten years ThushisFERS$isabilityannuity, pre-age 62 recasis againbased on

1% (instead of 1.1%) x each yeasefvice x high three average salary. For Case 1c, the annual
pension that he would earn at age 3hown in Table 3, columnwpuld be$6,880(=1% x 10 x
high three average d§68,801.22shown inAppendix BTable App. Bc, column ¥ and read

into Tabk 3, column & Sincethis is a pension, subsequent adjustments are only at the 2%
COLA assumed for all years.

For Case 1c, the age 62 pension annuity recast now is based on 37 years, 10 actual service and
27 years on disabilitffrom age 35 to 62 in the total service years), as well as the higher 1.1%
multiplier. Hence, by age 62, the disability pension beco#&s796(= $8,801.22x 1.02"x

.011 x 37 = $47,796, shown in Table 2, column 4, and Appendix B THhledumn 11)As

compared with the age 55 injured retiree in the prior example, 3beyearold disabled retiree

get a much larger recast effect because now 27 yeadisabled service get added to his

pension annuity rather than dn7 years for the age 55 disablegtiree.

Discounting both pension streams at 3% per year to the beginning of year 1, when the
employee turns35 years old, results in present values for the lost regular pension (with the
employee premium paid until age 65)$385,610vs.$626,373for the disability pension,

shown in columns 6 and 7. Since the Refolten method only allows disability pensions to
offset regular pensions, the net pension loss that would be allowed is zero, as shown above in
Table 1. Whatever the damages amount calculatedefirnings/earning capacity loss would
remain unchanged.

The Alternative method of calculating a net pension Egainhas very different resudtin Table

3 from thosein Table 2with calculatios showncolumns 814. Webegin withthe same regular

pension amounts by year in current dollamnsboth Tables 2 and, 3hownagain in Table 3,

columns 3 and Qut with column 9 agai® E Of dzZRAy 3 G KS SYLX 2éed&Qa LISy
injury which are applied separately as explained ahoVhe$60,398in Table 3, column 9 is the
alYS FANRG @SIFNJ2F NB3IdzA F N LISyarzy f2aalSa
years after the disabling injury, rather than 10 years after.

(@]]
w»
L

The Alternative method disability pension vaiséased orthe sameearnedregularpension at

age 35, shown in column 14nd is recast at age 62 to be the sa¥d@,796 Under the

Alternative methodthe first year of pension offsdieginsat age 65, and so applying three

more years of 2% COLAs weaihtthe first year of disability pension offset$50,722 All

three values (for ages 35, 62 and 65) are highlighted in Table 3 column 14. Both the regular and
disability pension streams are assumed to continue to grow at 2% COLAs from age 65 through
age85, and then are discounted to present value at 3% per year. The end results using the
Alternative method of applying the C8RCase la vsCase 1are $474,803for PV of the
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regular retirement pensiobut only $398,736for the disabilityretirement pension Using the
Alternative method of applying the CSR would &88,193to damages attributed to net

pension loss, but before accounting for employee pension premiums subsequent to the injury
at age35.

As noted previously, for a more cqhete comparison, we again have to account for the

present value of employee contributions until retirement in order to have become eligible for a
regular pension at the expected retirement age of 65. Accounting for the PV of these employee
contributions educes the effective Alternative method of net pension los$&§,193,a much
largerreductionthanis the case of beindisabled at age 55, because in compgriesults if
disabled at age 33here are an extra 20 years of required pension premiutdsrce, the

Effective PV under the Alternative method, becord#,3,126. shown above in Table 1. For a
damage award calculatatiat includes pension premiums as part of the net pension loss, there
would be no difference between methods for this relatively ggulisabled retiree, since both
methods would result in negative pension loss and hence be zeroed out. However, keeping
with the Alternative method assumed here of applying pension premiums to the net lost future
earnings stream, the Alternative method wld produce a slightly lower damage award than

with the RotoloOdenmethod,-$13,126, as shown by its Effective PV.
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Table 3: FERS Retirement Pension; Rotolo/Oden Method and Alternative Method of Applying Disability Pension Offset:
Case 1a v. 1c - Lost Regular Retirement Pension (1a), Offset with Disability Pension, Retire at 35 w/ 10 Years of Service (1c)

Rotolo-Oden Method of Disability Pension Offset Alternative Method of Disability Pension Offset
1 2 | 3 | a4 | s 6 I 8 | s | 1w | n 12 | 13 14
Injured at 35: Case 1a vs. Case 1c PV from Disability Date |Altern. Method: Offset Reg. Pens. w/ Earned PV from Exp. Ret. Date
385,610 | 626,373 |Pens. to Disab. Date, Grow @ COLA; net @ Ret. 474,803 | 398,736
PV Emp Cont (1) Regular
Case la Case Ic Case la Case 1c (89,193) pension
Lost Reg. PV Lost Reg. [PV Gain Lost Reg. PV Lost PV Gain earned to
Age @ |Yrsto |Pens.less |Gain Disab. Pens. Less  |Disab. ¥Yrsto |Pens.less |Gain Disab. Regular Disab. disability
Begyr |disc Contrib. Pension Disc Fctr Contrib. Pension disc Contrib. Pension Disc Fcir pension Pension date

35 1 (3,207) 6,880 0.97087 (3,113) 6,680 1 0.97087 6,880
36) 2 (3,271) 7,018 0.94260 (3,083) 6,615 2 0.94260 7,018
37 2 (3,427) 7,158 0.94260 (3,230) 6,747 2 0.94260 7.158
38| 3 (3,498) 7,301 0.91514 (3,199) 6,682 3 0.91514 7,301
39 4 {3,566) 7,447 0.88849 {3,168) 6,617 4 0.88849 7,447
40 5 (3,733) 7,596 0.86261 (3,220) 6,553 5 0.86261 7.596
41 6 (3,808) 7,748 0.83748 (3,189) 6,489 6 0.83748 7,748
42| 7 (3,884) 7,903 0.81309 {3,158) 6,426 7 0.81309 7,903
43 3 (4,064) 8,061 0.78341 (3,208) 6,364 3 0.78341 8,061
44 9 (4,145) 8,222 0.76642 (3,177) 6,302 9 0.76642 8,222
45 10 (4,228) 8,387 0.74409 {3,146) 6,241 10 0.74409 8,387
46| 11 (4,313) 8,555 0.72242 {3,116) 6,180 11 0.72242 8,555
47 12 (4,399) 8,726 0.70138 (3,085) 6,120 12 0.70138 8,726
43| 13 (4,487) 8,900 0.68095 (3,055) 6,061 13 0.68095 8,900
49 14 {4,577) 9,078 0.66112 {3,026) 6,002 14 0.66112 9,078
50 15 (4,668) 9,260 0.64186 (2,996) 5,943 15 0.64186 9,260
51 16 4,762) 9,445 0.62317 (2,967) 5,886 16 0.62317 9,445
52| 17 (4,857) 9,634 0.60502 {2,939) 5,829 17 0.60502 9,634
53 13 (4,954) 9,827 0.58739 (2,910) 5,772 13 0.58739 9,827
54 19 (5,053} 10,023 0.57029 (2,882) 3,716 19 0.57029 10,023
55 20 (5,154) 10,223 0.55368 {2,854) 5,661 20 0.55368 10,223
56 21 (5,257) 10,428 0.53755 (2,826) 5,606 21 0.53755 - - 10,428
57 22 (5,362) 10,637 0.52189 (2,799) 3,551 22 0.52189 - - 10,637
58] 23 (5,470) 10,849 0.50669 {2,771) 5,497 23 0.50669 - - 10,849
59 24 (5,579) 11,066 0.49193 (2,745) 5,444 24 0.49193 - - 11,066
60 25 (5,691) 11,288 0.47761 (2,718) 3,391 25 0.47761 - - 11,288
61] 26 {5,805} 11,513 0.46369 (2,692) 5,339 26 0.46369 - - 11,513
62| 27 (5,921) 47,796 0.45019 {2,665) 21,517 27 0.45019 - - 47,796
63 28 (6,039) 48,752 0.43708 (2,640) 21,309 28 0.43708 - - 48,752
64 29 {6,160} 49,727 0.42435 (2,614) 21,102 29 0.42435 - - 48,727
65 30 60,398 50,722 0.41199 24,883 20,897 30 60,398 50,722 0.41199 24,883 20,897 50,722
66 31 61,606 51,736 0.39999 24,642 20,694 31 61,606 51,736 0.39999 24,642 20,694 51,736
67 32 62,838 52,771 0.38834 24,402 20,493 32 62,838 52,771 0.38834 24,402 20,493 52,771
68| 33 64,095 53,827 0.37703 24,166 20,294 33 64,095 53,827 0.37703 24,166 20,294 53,827
69 34 65,377 54,503 0.36604 23,931 20,097 34 65,377 54,903 0.36604 23,931 20,097 54,903
70 35 66,685 56,001 0.35538 23,699 19,902 35 66,685 56,001 0.35538 23,699 19,502 56,001
71] 36 68,018 57,121 0.34503 23,468 19,709 36 68,018 57,121 0.34503 23,468 19,709 57,121
72 37 69,379 58,264 0.33498 23,241 19,517 37 69,379 58,264 0.33498 23,241 19,517 58,264
73 38 70,766 59,429 0.32523 23,015 19,328 38 70,766 59,429 0.32523 23,015 19,328 59,429
74 39 72,181 60,617 0.31575 22,792 15,140 39 72,181 60,617 0.31575 22,792 19,140 60,617
75 A0 73,625 61,830 0.30856 22,570 18,954 40 73,625 61,830 0.306856 22,570 18,954 61,830
76 41 75,008 63,066 0.29763 22,351 18,770 41 75,098 63,066 0.29763 22,351 18,770 63,066
77| 42 76,600 64,328 0.28896 22,134 18,588 42 76,600 64,328 0.28896 22,134 18,588 64,328
78] 43 78,132 65,614 0.28054 21,919 18,408 43 78,132 65,614 0.28054 21,919 15,408 65,614
79 44 79,694 66,926 0.27237 21,706 18,229 44 79,694 66,926 0.27237 21,706 18,229 66,926
20 45 81,288 63,265 0.26444 21,496 18,052 45 81,288 63,265 0.26444 21,496 18,052 53,265
81 46 82,914 69,630 0.25674 21,287 17,877 46 82,914 69,630 0.25674 21,287 17,877 69,630
82 47 84,572 71,023 0.24926 21,080 17,703 47 84,572 71,023 0.24926 21,080 17,703 71,023
83 48 86,264 72,443 0.24200 20,876 17,531 48 86,264 72,443 0.24200 20,876 17,531 72,443
84 49 87,989 73,892 0.23495 20,673 17,361 49 87,989 73,892 0.23495 20,673 17,361 73,892
85 50 89,749 75,370 0.22811 20,472 17,192 50 89,749 75,370 0.22811 20,472 17,192 75,370

(1} In Alternative method, one way to reflect required employee contributions while working is to net them against lost future earnings.
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3. Comparisons Based on Maryland Reformed Contributory Retirement System, with
Ordinary Disability Benefits, Disabled 085" Birthday (Table 4, Cases 2a vs. 2b)

Table 4 compares thielaryland Reformed Contributory Retirement System, v@ttdinary
DisabilityRetirement enefitsunder both CSR methods for the hypothetical employee who
either worked until age 65 and retired vs. having been disabled and retired @yhisirthday.
ForMaryland stateemployeesunder this systentegularretirement pensions areatculated by
multiplying1 5> G A Y S a fidekcBnsetivie Aridualf salariesi.e.,AverageFinal
Compensatioror AFC times Years of Credit for the Annual Basic Allowance, with no reduction if
the employee is at least 65 years old. (MD, pp3384 Thesamehypothetical employee
without injuryis assumed tavork exactly 40 yeardoth beginning andetiring on hg birthday
(ages 25 to 65)He is assumed to staetirning$50,000 per year, with step rate increases
spread over 20 yearshe magnitude ofwhich thebetweenstep salary increasesebased on
State of Marylandtandard Salary Schedule (State of Marylafigctive July 1, 2016,
apparently unchanged as of July 1, 2018,
http://www.dbm.maryland.gov/employees/Pages/Salarylnformation.agmd then select

http://www.dbm.maryland.gov/employees/Documents/Salaryinfo/Standard)pdius 2%
COLAs assumed over all yea®ven these assumptions, tinegular retirement annuityat age
65 would be$99,449.74(= 15% x 40 x higfive average of $65,749.56 This is derived in
Appendix B, Table Ap@:2a, column 5.

In Tabled, columns 27 are based on th&otoloOden methodof disability pension offs. In
column 3, the amounts shown include the lost regular pension that with@ablinginjury
would have begun at age 65The annual pension premiums @ of salarare applied for the
prior yearswhile he is assumed to b&till working, but shown ére only beginning at age 55,
since that is when the period of disability is assumed to begin in Zasehe -$10,097shown
in column 3 at age 55, under Caefor regular retirement, is calculated as the required
employee charge 0% beginning witmew hireson 7/1/2011x the average salary that would
be earnedat age 55$144,238.4 (shown inAppendix Oable AppG2a, column 3).These
annualemployee contributions (or pension premiunt®ase at age 65, when the regular
retirement pension citecbove begins.

As explained abovéhe Reformed Contributory Pension Benefit under the Maryland State

Retirement and Pension Systenrdidary Disabilitybenefitsexperience no reductions in terms

of years of serviceor the multiplier,if retiring before ge 65.For Cas&b, theannualdisability
pensionwould be$81,583at age 55calculatedbased on theemployee€Qd | @S NI IS G KA IK
$135,972.37% 1.5% x 40 years of service, assuming 30 years creditable + 10 more years to reach

age 65)This is showm AppendixC Table AppG2b, column 11 and read into Tabdecolumn
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4).Due to the Case 2b assumption that disability occurs at agalb§tep rate increases over

18 years will have occurred, and thus subsequent salary and disability increases will both
continue at the same COLA assumption of 2% per ydance, by age 65, the disability pension
becomes$99,950(= $81,583.42 1.029= $99,949.74which equals the regular retirement
benefit,shown in Tablé , columrs 3 and4, as well asAppendix B Tab&G2a and €b, column

5 and columril, respectively.

Discounting both pension streams at 3% per year to the beginning of yedreh, the

employee turns 55 years old, results in present values for the lost regular pension (with the
employee premium paid until age 65)$if,277,031vs.$2,129,231for the ordinarydisability
pension, shown iffable 4columns 6 and 7. Since tRotdo-Oden methodonly allows
disability pensions to offset regular pensions, the net pension loss is zero.

TheAlternative methodof offsetting the regular pension with the Ordinary Disability pension,

i.e.,Case 2a vs. 2b, shown in Table 4, columh4,8lso results i zero net pension loss

60ST2NBE O2yaARSNAY3a (KS SYLX 288SQa LISyarzy Oz
disability pensions are the same if disability occurs by age 55, due to lack of remaining step
increases to increase salasiat retirement more than by subsequent COLAsthedact that

under the Ordinary Disability Retirement rules, creditable service is the sum of actual service

plus service projected to age 6%heannual disability pension at age 55 calculated above of
$81,583.42before rounding) grows for 10 years at 2% per yagrals$99,449.74(rounded to

$99,450) whichisthe sameas theregular retirement pension at age 65, showncolumrs9

and 10 Hencethe net result using the Alternative methasl exactly zerdyefore accounting

F2N) GKS SYLX 28SSQa LISyarzy O2yiUNROodziA2ya dzyiaAa
pensions value from age 65 onward equaling $1,370,883.

The more complete compadsl 3+ Ay NBIljdzANBa | O02dzyiAy3a F2N GK
contributions Since the net pension loss based on the Alternative method of pension valuation
SEOf dzZRAY3 (KS SYLX 28585504 O2y(iNARodziaAzya A& SEL
simplytt§ t + 2F (KS SYLX 28%5850 And Gidcy theNikt patmioh Bsg & 2 NJ
under Rotolo is also zero simply because no net pension loss is allowed, the difference between

net pension lossinder theRotoloOden method vs. thélternative methods the same:

0¢ (-$93,852¥-$93,852 This result illustrates a rule that should determine which method

leads to a greater damage awaddK Sy G KS ! f G SNYIF A PSS YSIK2R &9 ¥1

If (a) underthe Alternative method the Effective PMis negative which showshe
impact of net pension loson total damagesand (b) under RotoleOden the net
pensionlossis negative and thuszeroed out, thenthe Alternative method will result
in alower total damageaward that also include lost future earnings That is a direct
result of the different ways that employee pension contributions are accounted for
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undereachmethod. Using the Alternative methods described in this papghe

SYLX 2eS8SqQa

LIS vy aréa2ogunt@dfosapbichtaydzdn tBeyhet pension
loss, since thnet pensionlossis calculatednly begimingfrom the preinjury expected
retirement date. In contrast, using the Roteliden methodthe employee gension
contributionsare often zeroed out becaughese contributiongeduce the netregular
pensionloss, which begins being calculatiedm the date of disabling injuryHence if
the above twoconditions hold,then the Alternative methodwill produce a lower total
damage avard.

Table 4: MD Ordinary Disab. Pension; Rotolo/Oden Method and Alternative Method of Applying Disability Pension Offset:
Case 2a v. 2b - Lost Regular Retir't Pension (2a), Offset with Ordinary Disab. Pension, Retire at 55 w/ 30 Years of Service (2b)

Rotolo-Oden Method of Disability Pension Offset

Alternative Method of Disability Pension Offset

1 2 | 3 4 5 6 7 8 | 3 [ 10 1 2 | 13 14
Injured at 55: Case 2a vs. Case 2b PV from Disability Date |Altern. Method: Offset Reg. Pens. w/ Earned PV from Exp. Ret. Date
1,277,031 | 2,129,231 |Pens. to Disab. Date, Grow @ COLA; net @ Ret, | 1,370,883 | 1,370,883
PV Emp Cont (1) Regular
Case 2a Case 2b Case 2a Case 2b (93,852) pension
Lost Reg. PV LostReg. [PV Gain Lost Reg. PV Lost PV Gain earned to
Age @ |¥rsto |Pens.less |Gain Disab. Pens. Less  |Disab. ¥rsto |Pens.less |Gain Disab. Regular Disab. disability
Begyr |disc Contrib. Pension Disc Fctr Contrib. Pension disc Contrib. Pension Disc Fcir pension Pension date

55 1 (10,097) 81,583 0.97087 (9,803) 79,207 1 0.97087 - 81,583
56| 2 (10,299} 83,215 0.94260 (9,707) 78,438 2 0.94260 - 83,215
57| 3 {10,509) 84,879 0.91514 {9,013) 77,677 3 0.91514 - 84,879
58 4 (10,715) 86,577 0.88845 (9,520) 76,923 4 0.88849 - 86,577
59 5 (10,929 88,309 0.86261 19,427) 76,176 5 0.86261 - 88,309
60| 6 {11,148) 90,075 0.83748 {9,336) 75,436 6 0.83748 - 90,075
61 7 (11,371) 91,876 0.81309 (9,245) 74,704 7 0.81309 - 91,876
62| g (11,598) 93,714 0.78941 (9,156) 73,978 8 0.78941 - 93,714
63 9 (11,830) 95,588 0.76642 {9,067) 73,260 9 0.76642 - 95,588
64 10 (12,066) 97,500 0.74409 (8,979) 72,549 10 0.74409 - - 97,500
65 11 99,450 99,450 0.72242 71,845 71,845 11 99,450 99,450 0.72242 71,845 71,845 99,450
66| 12 101,439 101,439 0.70138 71,147 71,147 12 101,439 101,439 0.70138 71,147 71,147 101,439
67| 13 103,468 103,468 0.68095 70,456 70,456 13 103,468 103,468 0.68095 70,456 70,456 103,468
68| 14 105,537 105,537 0.66112 69,772 69,772 14 105,537 105,537 0.66112 69,772 69,772 105,537
69 15 107,648 107,648 0.64186 69,095 69,095 15 107,648 107,648 0.64186 69,095 69,095 107,648
70) 16 109,801 109,801 0.62317 68,424 68,424 16 109,801 109,801 0.62317 68,424 68,424 109,801
71| 17 111,997 111,997 0.60502 67,760 67,760 17 111,997 111,997 0.60502 67,760 67,760 111,997
72| 13 114,236 114,236 0.58739 67,102 67,102 18 114,236 114,236 0.58739 67,102 67,102 114,236
73 13 116,521 116,521 0.57029 66,450 66,450 13 116,521 116,521 0.57029 66,450 66,450 116,521
74 20 118,852 118,852 0.55368 65,805 65,805 20 118,852 118,852 0.55368 65,805 65,805 118,852
75 21 121,229 121,229 0.53755 65,166 65,166 21 121,229 121,229 0.53755 65,166 65,166 121,229
76 22 123,653 123,653 0.52189 64,534 64,534 22 123,653 123,653 0.52189 64,534 64,534 123,653
77| 23 126,126 126,126 0.50669 63,907 63,907 23 126,126 126,126 0.50669 63,907 63,907 126,126
78] 24 128,649 128,649 0.49193 63,287 63,287 24 128,649 128,649 0.49193 63,287 63,287 128,649
79 25 131,222 131,222 0.47761 62,672 62,672 25 131,222 131,222 0.47761 62,672 62,672 131,222
80 26 133,846 133,846 0.46369 62,064 62,064 26 133,846 133,846 0.46369 62,064 62,064 133,846
81 27 136,523 136,523 0.45019 61,461 61,461 27 136,523 136,523 0.45019 61,461 61,461 136,523
82| 28 139,254 139,254 0.43708 60,865 60,865 28 139,254 139,254 0.43708 60,865 60,865 139,254
83 29 142,039 142,039 0.42435 60,274 60,274 29 142,039 142,039 0.42435 60,274 60,274 142,039
84 30 144,879 144,879 0.41199 59,688 59,688 30 144,879 144,879 0.41199 59,688 59,688 144,879
85 31 147,777 147,777 0.39999 59,109 59,109 31 147,777 147,777 0.39999 59,109 59,109 147,777

(1) In Alternative method, one way to reflect required employee contributions while working is to net them against lost future earnings.

4. Comparisons Based on Maryland Reformed Contributory Retirement System, with
Ordinary Disability Benefits, Disabled on 8%Birthday (Table 5, Cases 2a vs. 2c)

23|

Page




Table 5 compares thielaryland Reformed Contributory Retirement System, v@ttdinary
DisabilityRetirement enefitsunder both CSR methods for the hypothetical employee who
either worked until age 65 and retired vs. having been disabled and retired @hisirthday.

In Table 5, columns Z are again based on the Rotelilen method of disability pension offset,
but due to having only ten years of creditable service and starting 20 years earlier, columns 3
and 4 now show very different values from those seen in Table 4e Zzaregular pension

results in current dollars are the same in Tables 4 and 5, although with fewer working years of
paying pension premiums in Table 5. And now under the R@&dalen method, the results are
discounted back an extra 20 years, to age BbTable 5, column 3 at age 35, under Case 2a for
regular retirementthe -$5,631shown is calculated as the required employee charge of 7%
beginning with new hires on 7/1/2011 x the average salary that would be earned that year or
$80,441.48 (shown in Appdix C, Table App-Z&, column 3).

For Case @ the annuapension that he would earn at age 35, shown in Table 5, column 4,

would be$43,064.0lwhich is calculatedd 8 SR 2y GKS SYLX 28S5SQa | @S NJ
$71,773.36 x 1.5% x the same effecteyears of service (again, under Ordinary Disability

Retirement rules, creditable service is the sum of actual service plus service projected to age

65, in this case assuming 10 years creditable service + 30 more years to reach age 65). This
Ordinary Dishility pension grows at 2%/year annual COLAs for 30 years and thus reaches

$78,0050y age 65 ($43,064.01 x 1392 $78,004.50, shown in Appendix C, TabZe Qolumn

17.

DiscountingCase 2a and Zmension streams at 3% per year to the beginning of year 1, when
the employee turns85 years old, results in present values for the lost regular pension (with the
employee premium paid until age 6&hdfor the ordinary disability pensioof $610,936vs.
$1,736,215 respectivelyshown in Tabl®, columnss and7. Since the Rotol®den method

only allows disability pensions to offset regular pensions, the net pensioadassis zero.

The Alternative method offésetting the regular pension with the Grdary Disability pension
gives a very different resulbr Case 2a vs. 2c¢, shown in Table 4, columb4.8Instead of
havinga large net gairfbefore zeroing out the resultéjom the disability pensioexceeding
the lost regular pension as under tR®otdo-Oden method here we again have a net pension
loss under théAlternative method $168,586(=$781,796 $613,210) The greater loss using
the Alternative methods unsurprisingAlthoughthe same factorgreating a greater
Alternative method lossvith three of other paired casegmain true herethe Alternative net
pension loss is greater for Cases 2a vs. 2c in Table 5 as compared with the net pension loss for
Cases 2a vs. 2b in Table 4. That is because with a disabling injury assumed &b aged5n
year 10, all of the step rate increases have not yet occurred. That ibyvye 65the
disability pensions only$78,005(seen in columns 4 and 8) as compared with the regular
pension 0f$99,450(seen in columns 3 and 7). Another compami€an be made between the
MD Ordinary Retirement system results vs. FERS.disabilitypensionof $78,005by age 65 is
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the same under both pension valuation methadsTables 4 and Because the MD Ordinary
Disability pension benefit applies the sanedgce multiplier and effective number of years of
service, unliken Tables 2 and ®ith FERS.

Finally the more complete comparisdn 3+ Ay NBIljdzA NB& &aSLJI NI} 4GSt |
LISyaArzy O2y iNROdziA2Yy A D ¢ K Scontributiéhd =$iv&880 S Y LI 2
shown near the top of column 12. The Alternative met@a@il 9 ¥ F S O &f $-Z234cambides
0KS ySiG LISyairzy f2aa YSIFadzNBR FNRY (KS NBGANB
regular pension contributions of $170,86B0r a complete comparison between methods, we

can observe almost the same net loss or damages: Using Rotialo, the large net pension

loss is zeroed out, out while using the Alternative method, the Effective PV is slightly negative.

00
S

Thus, the rulehat was cited at the end of the last section holds here t@though just barety
If (a) underthe Alternative method the Effective PMs negative which showshe impact of
net pension loson total damagesand (b)under RotoleOden the net pensionloss is
negative and thuszeroed out, then the Alternative method will result ia lower total damage

award that also includes lost future earnings.
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Table 5: MD Ordinary Disab. Pension; Rotolo/Oden Method and Alternative Method of Applying Disability Pension Offset:
Case 2a v. 2c - Lost Regular Retir't Pension (2a), Offset with Ordinary Disab. Pension, Retire at 35 w/ 30 Years of Service (2c)

Rotolo-Oden Method of Disability Pension Offset Alternative Method of Disability Pension Offset
1 2| 3 | a | s 6 | 7 5 | 3 | 10 | 1 12 | 13 14
Injured at 35: Case 2a vs. Case 2c PV from Disability Date [Altern. Method: Offset Reg. Pens. w/ Earned PV from Exp. Ret. Date
610,936 | 1,736,215 |Pens. to Disab. Date, Grow @ COLA; net @ Ret. 781,796 \ 513,210
PV Emp Cont (1) Regular
Case 2a Case 2c Case 2a Case 2¢ (170,860) pension
Lost Reg. PV Lost Reg. |PV Gain Lost Reg. PV Lost PV Gain earned to
Age @ |Yrsto |Pens.less |Gain Disab. Pens. Less  |Disab. ¥rsto |Pens.less |Gain Disab. Regular Disab. disability
Begyr |disc Contrib. Pension Disc Fectr Contrib. Pension disc Contrib. Pension Disc Fectr pension Pension date

35 1 (5,631) 43,064 0.97087 (5,467) 41,810 1 0.97087 43,064
36 2 (5,852) 43,925 0.94260 {5,516) 41,404 2 0.94260 43,925
37 2 (6,082) 44,804 0.54260 (5,733) 42,232 2 0.54260 44,804
EE 3 (6,321) 45,700 0.91514 (5,785) 41,822 3 0.91514 45,700
39) 4 {6,570) 46,614 0.88849 15,837) 41,416 4 0.88849 46,614
A0 5 (6,528) 47,546 0.86261 (5,890) 41,014 3 0.86261 47,546
41 6 (7,097) 48,497 0.83748 (5,944) 40,616 6 0.83748 48,497
42| 7 {7,376) 49,467 0.81309 15,998) 40,221 7 0.81309 49,467
43 8 (7.667) 50,456 0.78941 (6,052) 39,831 8 0.78341 50,456
443 9 (7,969) 51,465 0.76642 (6,108) 39,444 9 0.76642 51,465
45 10 18,283) 52,495 0.74409 (6,163) 39,061 10 0.74409 52,495
46| 11 (8,448) 53,545 0.72242 (6,103) 38,682 11 0.72242 53,545
47 12 (8,617) 54,616 0.70138 (6,044) 38,306 12 0.70138 54,616
48| 13 (8,790) 55,708 0.68095 15,985) 37,934 13 0.68095 55,708
49 14 (8,966) 56,822 0.66112 (5,927) 37,560 14 0.66112 56,822
50| 15 (9,145) 57,958 0.64186 (5,870) 37,201 15 0.64186 57,958
51 16 (9,328) 59,118 0.62317 (5,813) 36,840 16 0.62317 59,118
52) 17 (3,514) 60,300 0.60502 (5,756) 36,483 17 0.60502 60,300
53 18 (3,705) 61,500 0.58739 (5,700) 36,128 18 0.58739 61,500
54 19 (3,899) 62,736 0.57029 (5,645) 35,778 19 0.57029 62,736
55 20 (10,097) 63,991 0.55368 (5,590) 35,430 20 0.55368 63,991
56| 21 (10,299) 65,271 0.53755 (5,538) 35,086 21 0.53755 65,271
57 22 (10,505) 66,576 0.52189 (5,482) 34,746 22 0.52189 66,576
58| 23 (10,715) 67,908 0.50669 (5,429) 34,408 23 0.50669 67,908
59 24 (10,929) 69,266 0.49193 (5,378) 34,074 24 0.49193 69,266
60 25 (11,148) 70,651 0.47761 (5,324) 33,743 25 0.47761 70,651
61] 26 (11,371) 72,064 0.46369 (5,272) 33,416 26 0.46369 72,064
62 27 (11,598) 73,505 0.45019 (5,221) 33,091 27 0.45019 73,505
63| 28 (11,830) 74,975 0.43708 (5,171) 32,770 28 0.43708 74,975
64 29 (12,066) 76,475 0.42435 (5,120) 32,452 29 0.42435 76,475
65| 30 99,450 78,005 0.41199 40,972 32,137 30 59,450 78,005 0.41199 40,972 32,137 78,005
66| 31 101,439 79,565 0.39999 40,574 31,825 31 101,439 79,565 0.39999 40,574 31,825 79,565
67 32 103,468 81,156 0.38834 40,180 31,516 32 103,468 81,156 0.38834 40,180 31,516 81,156
63| 33 105,537 82,779 0.37703 39,790 31,210 33 105,537 82,779 0.37703 39,790 31,210 82,779
69 34 107,648 84,435 0.36604 39,404 30,907 34 107,048 84,435 0.36604 39,404 30,907 84,435
70 35 108,801 86,123 0.35538 35,021 30,607 35 109,301 86,123 0.35538 39,021 30,607 86,123
71] 36 111,997 87,846 0.34503 38,642 30,310 36 111,997 87,846 0.34503 38,642 30,310 87,846
72| 37 114,236 89,603 0.33498 38,267 30,015 37 114,236 89,603 0.33498 38,267 30,015 89,603
73 38 116,521 91,395 0.32523 37,896 29,724 38 116,521 91,395 0.32523 37,896 29,724 91,395
74 39 118,852 93,223 0.31575 37,528 29,435 39 118,852 93,223 0.31575 37,528 29,435 93,223
73] 40 121,229 95,087 0.30656 37,163 29,150 40 121,229 95,087 0.30656 37,163 29,150 95,087
76 41 123,653 96,989 0.29763 36,803 28,867 41 123,653 96,989 0.29763 36,803 28,867 96,989
77 42 126,126 98,929 0.28896 36,445 28,586 42 126,126 98,929 0.28896 36,445 28,586 98,929
78] 43 128,649 100,907 0.28054 36,092 28,309 43 128,649 100,907 0.28054 36,092 28,309 100,907
79 44 131,222 102,925 0.27237 35,741 28,034 44 131,222 102,925 0.27237 35,741 28,034 102,925
80] 45 133,846 104,984 0.26444 35,394 27,762 45 133,846 104,984 0.26444 35,394 27,762 104,984
81] 46 136,523 107,083 0.25674 35,050 27,492 46 136,523 107,083 0.25674 35,050 27,492 107,083
82 47 139,254 109,225 0.24926 34,710 27,225 47 139,254 109,225 0.24926 34,710 27,225 109,225
83 48 142,039 111,410 0.24200 34,373 26,961 48 142,039 111,410 0.24200 34,373 26,961 111,410
84 49 144,879 113,638 0.23495 34,039 26,699 43 144,879 113,638 0.23495 34,039 26,699 113,638
85 50 147,777 115,911 0.22811 33,709 26,440 50 147,777 115,911 0.22811 33,709 26,440 115,911

(1) In Alternative method, one way to reflect required employee contributions while working is to net them against lost future earnings.
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VI.  HOW NET LOST PENSION INCOME WAS ADDREASHTBINTASE

Theauthor of this article was involved as an expert for the defense in a Pl case in which the

plaintiff claimed losses for both future earning capacity as well as for lost net pension benefits.
tfEFAYOGATFQEAa SO2y2YAad Of | wadkhdwledgingt@adplaintif &was 2 F |
receivinga disability pension. However, whereas the lost regular pension was calculated with
reasonable assumptions of work life expectancy, expected salary growth but for the injury, and
discounting to present valuehe disability pension was netted against it in a manner that

conformed neither to the Rotol®den nor Alternative methods explained above. Rather,

LX FAYGAFTFQE SEAAGAY I RA aslispabdugl giedrs intStefutueey o1 & &
without any COLA adjustments for thoseerveningyears and simplynetted against the

regular pension loss beginnimag the expected retirement date, all discounted back to present

value.

Needless to say, this methodology was disputed. In rebuttal, a few alternative scenarios were
offered, in each of which the same future COLASs that were applied to the lost regular pension
beginning 20 years into the future, were also applied to the diggimiension over the 20 years
until the expected retirement date. This is essentially Aiernative methodthat was utilized

in the previous section for comparison of results with RetoloOden method An outof-

court settlement was achieved in thiscent case that, while details were not revealed, was
understood as having resulted in a satisfactory settlement to both parties.

VIl.  OBSERVATIONS AND CONCLUSIONS

Collateral source rules applied to pensidrave beerapplieddifferently in various jurisdigbns.

In jurisdictions where case law has been limited or-eaistent pertaining specifically to the

CSR applied to pension, FEs have employed varying methods in calculating davieme®l,

WD and Employment Law cases throughout the U.S. have faptaidiffs by precluding entry

Ayi2 SOARSYOS 2F RAAIl 0Af ATheostengidymastdaNdtebl® 2 NDa 6 &
methods to defense in Pl cases have been sanctioned by courts in the Rotolo and Oden cases

(CA and Ndppeals courtsrespectively)in these two cases, courts have permitted disability

pension income entered into evidence from the time of injury such that its present value might

at most fully offset the loss of a regular pensiarmile leaving the loss of future earnings

untouched.ly 25 OF aSaz &dzNIJA Cexdlifiedas dviSefice vigeydewddlagaS 06 S S
new benefit akin to life insurance (McKinn&A appeals couytorincludedwhen viewed

directlyasa retirement plan pensioand explicitly not as akito life insurancg RussoFL
appealscourtpras2 TFaSid (2 GKS RSOSRSyil alLlRdBBpE LIRGSY
Ct.However, ambiguity can still arise in the same jurisdiction, such as irkdizgnan, an

employment law case (also a CA appeals®), in which a pension was described as no

different than an insurance policy, citing McKinney as precedent.
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In terms of calculating damages, FEs may choose to follow the Rotte@o methodor some
Alternative method that only considers a disabilitydzNIA @2 NRA& LISy aiAz2y | a 2
expected retiremenperiod, pre-injury or predeath. However, depending on the pension plan
specifics, such aflternative methodmay not lead to digherdamage award thaRotolo

Oden TheRotoloOdenmethod providesmixed resultdased on the FERS retirement plan

terms of therelativemagnitude oftotal damage award as compared with the Alternative

method spelled out in this paper. The effective total damage award will depetndnly on the
relative geneosity of disability pension formulae in replacing lost regular pension benefits, but
alsoon whether the required pension premiums are netted against lost future earnings and not
as part of the net pension los#n the MarylandReformed Contributory systn, assumingan
GhNRAY Ll NBE 5 and and@itrentely gederostrdgulay pension replacement formula,
the comparative results shown here favBotoloOdenfor higher awards, but only as long as
required pension premiums are netted against lhgtire earnings and not as part of the net
pension loss

Given thelegalambiguity that exists among cases even within a jurisdidbiatrwith only

similarsets ofcase factsit can be difficult to establish definitive rules for pension loss
calculation When considering additional differences in pension plan featutratso becomes
difficult to generalizewhichpension loss calculatiomethodwill result in relatively higher or

lower present value of results. Greater uniformity of case law acrossljctions would help

clarify these uncertaintiesIn additionyeporting byFEs on how their methods have been
receivedin court, perhaps via a question on this matter posed in the periodic JFE questionnaire
to its readerswould also assist in clarifig which methods FEs should use, and under which
circumstances

VIIl.  ENDNOTES

lco[! SadlofArakKkSa O2YLISyaldAaz2y NHzZ Sa GKIF G F LILIX
O2YLISYyal GAz2y ® hyS LINAYI NE RATFTFSNBydérployked 0KI
is at fault.

2 The Appeals Court claimed that by not permitting the disability pension to be considered, the

LI F AYOUATFT g2dd R SAYR dzLJ gAGK GXOGNRLIE S O2YLISya
AyO2YSsE RRAGAZ2YIf RIKIASE NBEGERSBYY KAGSY @R
RAalFOAfAGE NBIGANBYSYyld o0SySFTFAalLas o ¢KS O2dz2NI &
NB a dzf G @ Li SYLXKF&aAT SR Ada t23A0 o0& adlidAay3a i
spawned an interesting atOf S o6& GKIF G yIYS SELX 2NAy3I (KA&a R
FLILX AOF A2y ® LNBflFYyRXY ¢K2YlFa wod FyR [FyS | dzR
t Sy & Nt Edriings Analystol. X 2008, pp. 12833.

3See Disability Retirement Computation via link:
https://www.opm.gov/retirementservices/feranformation/computation/
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|. CASES ESTABLISHING CSR AS PROHIBTING PENSIONS OF ANY TYPE (ORDINARY,
DISABILITY, b5 &2 L5h2{é0 ¢h hCC{9¢ [h{¢ 9! wbLbD{K?9

1. Eichel v. New York Central Railroad Co., 375 U.S. 253 (18688)RSNJ f 9 Y LJ 2@ S
Liability Act or FELA casbusPFFELA Trial court excluded evidence of disability
pension payments to plaintiff. Defense argued that such payments were offered to
impeach the testimony of the plaintiff as to his motive for not returning to work. On
appeal, defense agreed that it would havedn highly improper for disability
pension payments to be considered in mitigation of damages, but rather that it
should be admissible as bearing on the extent and duration of the disability, and that
the pension would show a motive of the plaintiff notntmuing work. Appeals
O2dzNIi NBJSNESR (GKS GNRARFE O2dzNIQa RSOAaAAZY
remanded for a new trial limited to damages. It said it was prejudicial error to
SEOf dzRS SOARSYOS 27F G(GKS RAnieprabhtiveivaluelJSy & A 2
OFyy2i NBlIaz2ylofte 060S alFAR (2 0SS 2dzigSAIKS
substantial danger of undue prejudice through being considered by the jury for the
incompetent purposeofas& TF | A Ay ad f2ad SlISNgfemg 3aé o
Court reversed the appeals court, stating that evidence of disability pension as
collateral benefit is "readily subject to misuse by a jury" and if such benefits were
allowed as evidence, this would involve "... a substantial likelihood of poégd
impact".

2.99h/ @® hQDNJ R&3I vy p (EL)Claimtifs foocgddo reiire dtBge/ A NP v
70 in violation of Age Discrimination in Employment Act (ADEA). Defense appealed
trial court's decision not to offset back pay with ordinary pension liénéhat
plaintiffs had received from defendant. Appeals court upheld, noting that pension
benefits were a collateral source that may be viewed as compensation earned by
employee, and that payments (by the employer) were made to carry out a state
policy uinder state law independent of ADEA.

3. Hamlin v. Charter Twp. of Flint, 942 F.Supp. 1129, 1138 (E.D.Mich., {2B})
Plaintiff sued township for termination, allegedly violating Americans with
Disabilities Act (ADA) and state law. Trial court granted shus motion to offset
jury's award with present value of disability pension. Appeals court reversed trial
court, saying collateral pension benefits should not be deducted from a jury's award
for discrimination violations. Court cited Lussier decisgae{able App. A,
Subtopidll) , noting that although in principal, district courts have discretion in
awarding front pay, decision "...to offset collateral pension benefits from a
discrimination award is a policy determination that should not be lefhthvidual
discretion of each district court".
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4. Salveson v. Douglas County, 630 N.W.2d 182 (WI 2(Bil) Plaintiff sued county

F2NJ adz2LISNDAaA2NNa &aSEdzZ f KINFaavySyid FyR 38
county investigators, plaintiff claimedélse actions caused her to suffer from PTSD.

She then terminated employment and began receiving a disability pension. In EEOC

suit, trial court denied county claim that compensatory and punitive damages were

subject to damages cap, and also declined tsetfflamages (i.e., back and front

pay, pain and suffering, medical) with disability benefits. Appeals court upheld
RIYF3S8& OFL) 0dzi NBGSNERSR f26SN) O2dzNIiQa SE
allowing it as an offset to damages. WI Supreme cowenged appeals court and
NEAyadliSR SEOfdzaAA2Yy 27T RA adecdthhisTablé App. LISy & A 2
A-1, Subtopic,labove) that if benefits are part of compensation, such payments

should not be subject to an offset.

. McKinney v. California Rtland Cement Company, 96 Cal.App. 4th 1214 (2002)

(WD). Decedent had previously retired and began drawing pension and Social

Security benefits prior to his death, allegedly related to asbestos exposure. Defense
objected to trial court award that excludadention of widow's pension benefits. It

Of FAYSR UGKIFG 6AR26Qa& LISyaAirzy LIl e&ySyda SN
AyedzaNE 2NJ RSIGK Fa AaadsSés +FyR GKIFIG GKS /
they are paid to replace something that was lost becanfsthe death. Appeals

O2dzNIi dzLIKSEf R GNARLFf O2dzNI NMz Ay3az ya4Ay3 0
0KS alyYS &a2dz2NOS a4 Kdzaol yRQ&a SFENYyAy3aszr K
the collateral source rule and thus could not be introduceddtted that the
AadzZNDAP2NDa o0SYySTFAG GKFIG alLlrdzasS NBSOSAQ
issued for the first time in her name, as a direct result of the death.

R I

(0p))

. Lovett v. City and County of San Francisco, 2004 (Cal. Algp))Appeals court

upheldlower court verdict and award that state agency had discriminated against

plaintiff by failing to make a reasonable accommodation for disability. Appeals court
KStR bodd GKIFIG | LISyarazy oSySTFAG Aa I O2f
statusask G2NIFSFa2NWP [A1S Ayada2NI yoOSs adzOK LI
efforts as a part of the employment contract, and the tortfeasor is generally entitled

G2 y2 ONBRAOG T2N 0KSY®DE

UNSUCCESSFUL CHALLENGES TO CSR AS APPLIED TO PENSIONS:
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1. Melton v. lllinois Central Gulf Railroad Co., 763 SW 2d 3RIb: Court of Appeals,
Eastern Dist., 4th Div. 1988HFELA Trial court rejected Railroad's efforts to set
off disability benefit payments it made to Railroad Retirement Board on plaintiff's
behalf. On appeal, defendant cited a case referring to section 5 of FELA, in which
payments made by the railroad under a voluntary disability plan were deductible
from a jury award. Appeals Court rejected this, citing Eichel Tsdxe AppA-1,
Subtopidl], noting that recovery of contributions to Railroad Retirement Board
differed because they were required under federal law, and thus affirmed trial court
decision.

2. Lussier v. Runyon, 50 F. 3d 110®urt of Appeals, 1st Circuit 1983.) Wrongfully
discharged postal worker was awarded damages by the trial court, but it allowed
disability benefits from two retirement plan sources to offset front pay losses. The
appeals court noted that it tended to agree with those courts that have considered
0 KS play iefivBedoollateral benefits and back pay to be a matter within the
RAGGNAOG S6GNRIFEUO O2dz2NIQad RAAONBIAZ2YE D Ly
front pay, which it considered of a more speculative nature and thus more heavily
dependentdzLl2 Y (G KS AYF2NNXSR RAAONBGAZ2Y 2F (KS
within trial court's discretion to tailor a front pay award to take account of collateral
benefits in a discrimination case, and that the court acted within the realm of this
discretion in the case at bar." However, on procedural grounds, once the record was
closed (i.e., only partially reopening the record to allow additional factual
information) the award was canceled and returri@dhe award that included the
higher pension ammt that was provided late was not allowedfdtenae was made
to the discretion of a trial court in offsetting front pay with pension benigfiksamlin
decisionunderTable AppA-1, Subtopid].
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3. CSX Transportation, Inc., v. Day, 613 So. 2d 883 (Ala 1P9BELA Trial Court
ruled in favor of plaintiff, awarding amount for loss of past and future income, as
well as pain and suffering. Defense appealed on several grounds, including closing
remarks by plaintiff's attorney, saying of plaintiff "He hasn't worked long enough to
get a pension”. Defense contended these remarks were highly prejudicial, leaving
the impression on the jury that plaintiff would never be eligible to receive a pension
eventhough plaintiff would be eligible for a pension upon reaching age 60. AL
{ dzZLINBYS / 2dzNIi | FFANNSR GKS GNAIE O2dzNIiQa
202S0O0SR G2 LAIFTAYOIGATTFQa FaGd2NySeqQa 0O2YYSy
request a curativenistruction be made to the jury. Not having made such a request,
defense could not now claim that trial court erred in not giving a curative instruction
to the jury. Since CSX did not request such an instruction at trial, it could not claim
that the trial court erred, and so the issue was not preserved for appeal. [Note:
Many railroad FELA cases involve nuances on how CSR applies to admissibility of
agerelated testimony. These are addressed separatelyable AppA-1, Subtopic

V]

4. Ortner v. EnterpriseRentA-Car Company of Los Angeles, 2008 Cal. AMD). Trial
O02dzNIi SEOf dzZRSR YSy A2y 2F | &dz2NIAD2NDE 02
among other points citing Rotoltecision [sedable AppAl,-Subtopiclll] in which
defense was successful in including a disability pension as an offset to the loss of a
future regular pension/retirement benefits. Appeals court upheld trial court, citing
McKinney [sed@able AppA-1-Subtopicl], and rejected Rotolo logi It called
defense argument specious that decedent could Inate received both his regular
pension and the death benefit, since it was possible that his widow could have
received both if her spouse had first retired, received pension payments, and then
died. In present case, decedent could under no circumstances retire for disability
and subsequently receive his regular pension, or vice versa.
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5. Mize-Kurzman v. Marin Community College Dist., 202 Cal.App.4th 832 (2012) 136
Cal.Rptr.3d 259EL) Whistleblowe case in which plaintiff was a community college
dean who alleged that her superiors violated state law in several matters. (e.g.,
tampering with hiring process, awarding publi#iynded scholarships based on
ethnicity). Plaintiff asserted retaliation arentually was reassigned to a lower
paid counselor position. However, given her previously higher salary as a dean, her
retirement pension would not have been materially reduced, and including Social
Security, exceeded what she could have earned hags&heed as a dean. Trial court
aFrAR GKIFGO 2dzNBE g+ a bSydAdt SR G2 O2yaARSNJ
pension and that "[tlhe extent to which such a retirement pension could reduce" her
RFEYlF3Sa ¢l a 'y AaadzS deredtielambintofi@eN) G KS 2 dzNE
NEGANBYSyd LISyairzy |RYAaaAirofS 2y GKS Aaad
that the jury could determine whether and to what extent such retirement pension
could reduce her damages. Appeals court rejected this argumeintg gtecedents
(including McKinney) that state pensions are considered independent income
sources from state schools, and that the CSR is no different because the
compensation comes from a pension rather than an insurance policy. It added that
RS T Sy Rrongfill @dduct would result in an unacceptable choice, forcing an
employee who is eligible to retire but does not wish to do so, retire for economic
reasons rather than pursuing a claim against wrongdoer that might take years to
come to fruition.

. SUCCESFFUL CHALLENGES TO CSR AS EXCLUDING PENSIONS:

1. Fariss v. Lynchburg Foundry, 769 F @58- Court of appeals, % Circuit 1985EL)
Age Discrimination in Employment Act (ADEA) case, in which Plaintiff had
subsequently died after his allegediyongful termination. Several questions
pertained to how his life insurance, which was lost upon his termination, should be
calculated; the court ruled that its value was only for the continuing premium
payments that defense would have made. Regardingioers, the appeals court
noted that becauseplaintiff declined a survivor benefit option in favor of the lump
sum, no pension benefits would have been paid had he remained employed until his
death. It therefore ruled that defense was entitled to an offset against back pay and
front pay for the lump sum pension benefits that plaintiff received when he was
terminated. Moreover, since the lump sum was larger than his lost earnings due to
his subsequendeath, there was no loss of financial support from his lost earnings to
his surviving wife.
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2. Rotolo Chevrolet v. The Superior Court of the County of San Bernadino, 105
Cal.App.45h 242; 129 Cal. Rptr. 2d 283 (Cal.App. 2(@Non-FELA)Injured
plaintiff was forced into premature retirement, intending to claim losses of future
earnings and regular pension/retirement benefits. Trial court excluded evidence of
disability retirement benefits under CA CSR. Defense appealed and was upheld.
Appeals court saittial court erred in considering disability retirement benefits as
collateral source replacing regular retirement benefits. If not overruled, plaintiff
would result with "triple compensation”, i.e., lost income, lost regular retirement
benefits, and receipof actual disability retirement benefits, which it called an
"inequitable result". Thus, plaintiff "...cannot use [CSR] to prevent [defense] from
introducing evidence that [plaintiff] is, in fact, receiving a pension." [d#e App
A-1, SubtopicV, Qlen case, for partial support of logic similar to Rotolo]

3. Sears, Roebuck and Co. v. Midcap, 893 A.2d 542 (Del. Z00B).Decision defined
the application of CSR to pension benefits when a death results in reduced benefits
to the spouse of a decedent. Bages awarded by trial court included loss of
military pension and Social Security benefits, but it applied CSR to benefits from
those same sources, excluding fact that widow would continue to receive substantial
portions of both in the future. DE Suprer@eurt reversed, stating that although the
CSR generally excludes evidence of such retirement benefits, "... facts in this case are
more analogous to those in Rotolo ..." [cited above], restating Rotolo ruling that
plaintiff "...cannot use [CSR] to prewddefense] from introducing evidence that
[plaintiff] is, in fact, receiving a pension."

4. Russo v. Lorenzo, 67 So. 3d 1163a: Dist. Court of Appeals, 4th Dist. 20Q04/D).
CNALFE O2dzNII NYz SR GKIFG 6AR26Qa owSYySTFAG oI
RS¥SyasS (2 [dSatazy LEIFTAYIGATTFQa SO2y2YAO
FNRY KSNIfFGS Kdzaol yRQa NBGANBYSYy(d LA Fyod
yet reached retirement age and was not yet vested in retirement plan, but wife
startedimmediately to receive retirement benefits). Appeals Court said the
guestion was whether the death benefit was to be considered a pension, for which
evidence was to be permitted, as opposed to life insurance which was not permitted
asacollateral source | L2y NBEGSNAEIFf > FLIISIfa O2dz2NI a
"death benefit," we reject the notion that the monthly payment to the wife, derived
from Officer Lorenzo's participation in the retirement plan, is equivalent to "life
insurance" within the maning of the collateral source statute.

V. QUALIFICATIONS INVOLVING ADMISSIBILITY OF EVIDENCE PERTAINING TO AGE OF
RETIREMENT:
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1. Griesser v. National Railroad Passenger Corporation, 2000 PA Super 313; 761 A.2d
606 (PHFELA).Trial court permitted defendant toepeatedly inject collateral source
evidence into the proceedings. Plaintiff was 45 at the time of trial with damages
LINE2SOGSR F2NJ f2ad SFENYyAy3 OF LI OAaAGe G2
on cross examination if he was aware of retirembanefits available to railroad
workers with 30 years of experience at age 60, adding that if plaintiff retired at age
62 he would be receiving basically as much from pension benefits as from continuing
to work. The PA Superior Court, citing Eichel, reagethe trial court decision to
FRYAG SOARSYOS | 062dzi LI FTAYIATFQE NBUGANBYS
collateral source rule.

2. Norfolk Southern Railway Corp. v. Tiller, 944 A.2d 1272 (Md. App. 2(RIEFELA
Plaintiff was employed by railway company for 29 years and 5 months and just
under age 52 at time of injury and testified that he intended to work until age 65.
Based on CSR, trial courtgraneedf 2 G A 2y (2 LINBOf dzZRS RSF¥SyasS:
testifyingthatLJt  AYGAFT 62dzf R 60S StAIA0ES G2 NBGA
dGonkcné NBGANBYSYy(d LRftAO&d ! LIISEFE A O2dzNI
NEGANBYSYyG oSySTada Fad F LI NIAOdz NI F3IS X
the probable ageat which the employee might have been expected to stop
G2NJAy3Ide | 26SOSNE RSaLIAGS &adzOK SPARSYyOS
YFGSNRALFEZ A8 Aa 2y | RANBOG O2ftftAraarzy C
GKS O2ftft GSNF fAE2aNOSHT NHD SX 0BIKAOKGE 2 My D

3. CSX Transportation v. Pitts, 38 A. 3d 448d: Court of Special Appeals 2012, and
CSX Transportation v. Pitts, 61 A. 3d #8Md: Court of Appeals 201@HFFELA)
Plaintiff was 59 at time of trial and contended that, but Fas injury, he would have
NEBGANBR G 13S ¢c17 2Nl cyod 5S¥SyasS gl a y2i
the average age of retirement for railroad employees, which would have shown that
his planned retirement age would have been substantially érighan the age when
most railroad employees retire and become eligible to receive pensions.
WSTSNBYOAY3I ¢AffSN waSS 0620S63 GKS / 2dzNI
FLIJSEFE YR KStftR GKFEG aX SOARSYOS 2F |y Sy
'y SEOSLIiAz2Yy G2 GKS O2fftl (SN}t &2d2NDOS NHz
L FAYGAFTFQA RIYIIASaodé LG FRRSR (KIF{d RSTS
AYF2NXYIEGAZ2Y (GKIG WIKS 20SNBKSE YAy YI 22 NA
indust28 gSNB>X Ay FILOGZ cn &SINB 2f{RQ wodzi &aa
individually itfellX g A § KAy (GKS GNAIFf 2dzRISQa RAAONBI.
8SIENE (GKS ' LJJISHfa /2dNI 2FFSNBR (KA&a a2YS§
retirement eligibility information in a FELA case is barred by the collateral source
NHz S adlF dAadgA0a o2dzi | @SNIF 3S NBGANBYSYy
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4. Giza v. BNSF Railway Company, 2014 lowa Sup. LEXIS 19 (lowé2EE)A)In
case similar to £X v. Pitts, above, here injured railroad plaintiff was 59 at time of
injury and claimed he planned to work until age 66. Defense tried to counter this
claim by attempting to introduce evidence that plaintiff was eligible to retire with

full benefitsata cnx GKFdG LXFTAYGATF KFIR OKSO]SR 2

retirement benefits, and also by offering statistical evidence that most railroad
employees with 30 years of service retire at age 60 in report noting that employees
with 30+ years of seice retire on average at age 60.7. Trial court prohibited
defense from overriding this evidence, but was reversed. lowa Supreme court
agreed with plaintiff on precluding evidence on availability of retirement benefits for

employees meeting 30/60 critela 0 dziT NB OSNB SR GNALFf O2dzNI Q

NEGANBYSyYyd LIGGSNY 2F NIAENRIFIR ¢2NJ] SNAO®
of industry statistics about average retirement age in this context is not evidence of
other compensation the platiff would receive for the same damage, but rather,

evidence that shows that the full amount of lost wages claimed by the plaintiff may

not exist. In other words, the tables may cast doubt on a plaintiff's statement that he
would work until a certain agend thus suggest to the fafinder that the lost wage

Ot FAY ¢l & SEF33ISNIGISRD o ¢

V. QUALIFICATIONS INVOLVING ADMISSIBILITY OF EVIDENCE NOT PERTAINING TO AGE OF
RETIREMENT:

1. Matter of Adventure Bound Sports, Inc., 858 F. Supp. 1192 (S.D. Ga. (\8®)
Wrongful death case in which compensation for loss of military retirement income
gl & a2dAKG o0& FrYAf@d 5AA0NROG O2dzNI  NYz
0S SailloftAaKSR gA0K YIGKSYFOGAOIE LINBOAAA
bear some redtion to the evidence and cannot be based on speculation."
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2. Oden v. Chemung County Industrial Development Agency, 87 N.Y.2d 81; 661
N.E.2d 142; 637 N.Y.S. 2d 670 (N.Y. 19RBENon-FELA) Trial court accepted the
specific amounts of calculated losses for, among other things, lost future earnings
and employee benefits as well as the loss of ordinary future pension benefits.
However, plaintiff had disability retirement benefits that exceedegiesent value
the lost future pension benefits, and the trial court used this greater amount of
disability retirement benefits to reduce the overall award. Appeals court modified
this verdict by restoring the original award for lost future earnings emgloyee
0SYySF¥Alua IyR R2dza SR (G2 G224t g6l NR dzLJg |
discrete category of economic loss is wholly satisfied and in fact exceeded by a
O2ffFdSNIt &a2dzaNOS 2F GKS @OSNE al Y& OF (G532
the jury award for that category." In other words, only the award for lost pension
benefits was sufficiently related to the collateral disability retirement benefits to
qualify for the offset. [Se&able AppA-1, Subtopidlll, Rotolo case, for more
expansive but similar logic]

3. Firmes v. Chase Manhattan, 50 AD 3d-18Y: Appellate Div., 2nd Dept. 20(B}
Non-FELA) After being injured plaintiff was eligible to apply for Social Security
disability. This potential collateral source offset posed engiha for defense. If it
filed for a collateral source offset hearing before the application was made this
would have involved an offset for a collateral payment not yet in existence. In a
post-trial motion during which plaintiff apparently had been regag SSDI
payments, defense requested a collateral source hearing. However, appeals court
denied this request as untimelyt is unclear whether theamedilemma andresults
would be as likely to applif this were a private disability pensiaase, give the
typically shorter lead times for approval in cases involving private pensions vs. SSDI

4. Cohen v. Cuomo, 2009 N.J. Super. Unpub. LEXIS 2290 (N.J. Supe(P20[a®)
FELA)Pf  AYGATFTTQE SELISNI (SaGAFASR dykKF G LX I A
vested pension. However, expert relied upon a key information source that defense
Of FAYSR 41 & AaKSINBIFI&E£Z gKAOK GNARIf O2dzNI
rebutted on crossexamination. Appeals court upheld this exclusion because expert
couldnai LINRPARS aF2dzyRIFGA2y Il &adzlLl2 NI F2N G

APPENDIX:BBAME CASES BASEDFENERAL EMPLOYMENT RETIREMENT SYSTEM:

i Table App. Bla: Base Case, No Injury, Normal Retirement
1 Table App. BlLb: Injuredat 55, Disability Retirementw/ 30 Yrs of Svc)
1 Table App. BLc: Injuredat 35, Disability Retiremen{w/ 10 Yrs of Svc)
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Table App. B-1a - FERS: Base Case, No Injury, Normal Retirement

1 | 2 3 | 4 | 5 | 6 [ 8
Case la
Years Age @ COLA+5tep Pension Employee Empl Contr |Cum PV,Contr
Worked |Begyr Salary for Sal & Pens |(w/ COLA) Contribution |& Pension |& Pension

1 25 50,000.00 5.33% (2,200.00)| (2,200.00) (2,200.00)
2 26 52,666.62 5.23% (2,317.33)| (2,317.33) (4,517.33)
3 27 55,418.83 5.12% (2,438.43)| (2,438.43) (6,955.76)
4 28 58,259.00 2.00% (2,563.40)| (2,563.40) (9,519.16)
5 29 59,424.18 5.03% (2,614.66)| (2,614.66) (12,133.82)
6 30 62,413.35 2.00% (2,746.19)| (2,746.19)|  (14,880.01)
7 31 63,661.61 4.94% (2,801.11)| (2,801.11) (17,681.12)
8 32 66,807.20 2.00% (2,939.52)| (2,939.52) (20,620.63)
E] 33 68,143.34 4.86% (2,398.31)| (2,998.31)|  (23,618.94)
10 34 71,453.11 2.00% (3,143.94)| (3,143.94) (26,762.88)
11 35 72,882.18 2.00% (3,206.82)| (3,206.82)|  (29,969.69)
12 36 74,339.82 4.78% (3,270.95)| (3,270.95) (33,240.65)
13 37 77,891.56 2.00% (3,427.23)| (3,427.23) (36,667.87)
14 33 79,449.39 2.00% (3,495.77)| (3,495.77)|  (40,163.65)
15 39 81,038.38 4.70% (3,565.69)| (3,565.69) (43,729.34)
16 a0 84,849.32 2.00% (3,733.37)| (3,733.37)| (47.462.71)
17 a1 86,546.31 2.00% (3,808.04)| (3,808.04) (51,270.74)
13 42 88,277.24 4.63% (3,834.20)| (3,884.20) (55,154.94)
19 43 92,365.81 2.00% (4,064.10)| (4,064.10)|  (59,219.04)
20 a1 94,213.13 2.00% (4,145.38)| (4,145.38) (63,364.42)
21 45 96,097.39 2.00% (4,228.29)| (4,228.29)|  (67,592.70)
22 a6 98,019.34 2.00% (4,312.85)| (4,312.85) (71,905.55)
23 a7 99,979.73 2.00% (4,399.11)| (4,399.11) (76,304.66)
24 43|  101,979.32 2.00% (4,487.09)| (4,487.09)|  (80,791.75)
25 49|  104,018.91 2.00% (4,576.83)| (4,576.83) (85,368.58)
26 50|  106,099.29 2.00% (4,668.37)| (4,668.37)]  (90,036.95)
27 51|  108,221.27 2.00% (4,761.74)| (4,761.74) (94,798.69)
28 52|  110,385.70 2.00% (4,856.97)| (4,856.97) (99,655.66)
29 53|  112,593.41 2.00% (4,354.11)| (4,954.11)| (104,609.77)
30 54|  114,845.28 2.00% (5,053.19)| (5,053.19)| (109,662.96)
31 55| 117,142.19 2.00% (5,154.26)| (5,154.26)| (114,817.22)
32 56| 119,485.03 2.00% (5,257.34)| (5,257.34)| (120,074.56)
a3 57| 121,874.73 2.00% (5,362.49)| (5,362.49)| (125,437.05)
34 58|  124,312.23 2.00% (5,469.74)| (5,469.74)| (130,906.79)
a5 59|  126,798.47 2.00% (5,579.13)| (5,579.13)| (136,485.92)
36 60| 129,334.44 2.00% (5,690.72)| (5,690.72)| (142,176.63)
a7 61| 131,921.13 2.00% (5,804.53)| (5,804.53)| (147,981.16)
a8 62| 134,559.55 2.00% (5,920.62)| (5,920.62)| (153,901.78)
39 63| 137,250.74 2.00% (6,039.03)| (6,039.03)| (159,940.82)
40 64| 139,995.76 2.00% (6,159.81)| (6,159.81)| (166,100.63)
41 65 2.00% 60,398.22 - 60,398.22 (105,702.41)
42 66 2.00% 61,606.19 - 61,606.19 (44,096.22)
43 67 2.00% 62,838.31 - 62,838.31 18,742.09
A4 68 2.00% 64,095.07 - 64,095.07 82,837.16
45 69 2.00% 65,376.98 - 65,376.98 148,214.14
46 70 2.00% 66,684.52 - 66,684.52 214,898.65
47 71 2.00% 68,018.21 - 68,018.21 282,916.86
48 72 2.00% 69,378.57 - 69,378.57 352,295.43
43 73 2.00% 70,766.14 - 70,766.14 423,0601.57
50 74 2.00% 72,181.46 - 72,181.46 495,243.04
51 75 2.00% 73,625.09 - 73,625.09 568,868.13
52 76 2.00% 75,097.60 - 75,097.60 643,965.73
53 77 2.00% 76,599.55 - 76,599.55 720,565.27
54 78 2.00% 78,131.54 - 78,131.54 798,696.81
55 79 2.00% 79,694.17 - 79,694.17 878,390.98
56 80 2.00% 81,288.05 - 81,288.05 959,679.03
57 81 2.00% 82,913.81 - 82,913.81 | 1,042,592.85
58 82 2.00% 84,572.09 - 84,572.09 1,127,164.94
59 83 2.00% 86,263.53 - 86,263.53 | 1,213,428.47
60 84 2.00% 87,988.80 - 87,988.80 | 1,301,417.27
61 85 2.00% 89,748.58 - 89,748.58 | 1,391,165.85
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Table App. B-1b - FERS: Injured at 55, Disability Retirement (w/ 30 Yrs of Svc)
| |

1 | 2 9 | 10 | 1| 12 13 14
Case 1b
Years Age @ COLA+Step Pension Employee Empl Contr |Cum PV,Contr
Worked |Begyr Salary for Sal & Pens| (w/ COLA) Contribution | & Pension | & Pension

1 25|  50,000.00 5.33% (2,200.00)| (2,200.00) (2,200.00)
2 26|  52,666.62 5.23% (2,317.33)| (2,317.33) (4,517.33)
3 27| 55,413.83 5.12% (2,438.43)| (2,438.43) (6,355.76)
4 28|  58,259.00 2.00% (2,563.40)| (2,563.40) (9,519.16)
5 29| 59,424.18 5.03% (2,614.66)| (2,614.66) (12,133.82)
6 30|  62,413.35 2.00% (2,746.19)| (2,746.19) (14,880.01)
7 31|  63,661.61 4.94% (2,801.11)| (2,801.11) (17,681.12)
8 32| 66,807.20 2.00% (2,939.52)| (2,939.52) (20,620.63)
9 33| 68,143.34 4.86% (2,998.31)| (2,998.31) (23,618.94)
10 34|  71,453.11 2.00% (3,143.94)| (3,143.94) (26,762.88)
11 35|  72,882.13 2.00% (3,206.82)| (3,206.82) (29,969.63)
12 36|  74,339.82 4.78% (3,270.95)| (3,270.95) (33,240.65)
13 37|  77,891.56 2.00% (3,427.23)| (3,427.23) (36,667.87)
14 38|  79,449.39 2.00% (3,495.77)| (3,495.77) (40,163.65)
15 39|  81,038.38 4.70% (3,565.69)| (3,565.69) (43,729.34)
16 40|  24,849.32 2.00% (3,733.37)| (3,733.37) (47,462.71)
17 41|  86,546.31 2.00% (3,808.04)| (3,808.04) (51,270.74)
18 42|  88,277.24 4.63% (3,884.20)| (3,884.20) (55,154.94)
19 43| 92,365.81 2.00% (4,064.10)| (4,064.10) (59,219.04)
20 44| 94,213.13 2.00% (4,145.38)| (4,145.38) (63,364.42)
21 45| 96,097.39 2.00% (4,228.29)| (4,228.29) (67,592.70)
22 46|  98,019.34 2.00% (4,312.85)| (4,312.85) (71,905.55)
23 47| 99,979.73 2.00% (4,399.11)| (4,399.11) (76,304.66)
24 48| 101,979.32 2.00% (4,487.09)| (4,487.09) (80,791.75)
25 43| 104,018.91 2.00% (4,576.83)| (4,576.83) (85,368.58)
26 50| 106,099.29 2.00% (4,668.37)| (4,668.37) (90,036.95)
27 51| 108,221.27 2.00% (4,761.74)| (4,761.74) (94,798.63)
28 52| 110,385.70 2.00% (4,856.97)| (4,856.97) (99,655.66)
29 53| 112,593.41 2.00% (4,954.11)| (4,954.11)| (104,609.77)
30 54| 114,845.28 2.00% (5,053.19)| (5,053.19)| (109,662.96)
31 55 2.00% 33,782.44 - 33,782.44 (75,880.52)
32 56 2.00% 34,458.09 34,458.09 (41,422.43)
33 57 2.00% 35,147.25 35,147.25 (6,275.18)
34 58 2.00% 35,850.19 35,850.19 29,575.01
35 59 2.00% 36,567.20 36,567.20 66,142.21
36 60 2.00% 37,298.54 37,298.54 103,440.75
37 61 2.00% 38,044.51 38,044.51 141,485.27
38 62 2.00% 52,646.00 52,646.00 194,131.26
39 63 2.00% 53,6098.92 53,698.92 247,830.18
40 64 2.00% 54,772.90 54,772.90 302,603.08
41 65 2.00% 55,868.35 55,868.35 358,471.43
42 66 2.00% 56,985.72 56,985.72 415,457.15
43 67 2.00% 58,125.44 58,125.44 473,582.59
44 68 2.00% 59,287.94 59,287.94 532,870.53
45 69 2.00% 60,473.70 60,473.70 593,344.24
46 70 2.00% 61,683.18 61,683.18 655,027.41
47 71 2.00% 62,916.84 62,916.84 717,944.25
48 72 2.00% 64,175.18 64,175.18 782,119.43
49 73 2.00% 65,458.68 65,458.68 847,578.11
50 74 2.00% 66,767.85 66,767.85 914,345.97
51 75 2.00% 68,103.21 68,103.21 982,449.18
52 76 2.00% 69,465.28 69,465.28 | 1,051,914.46
53 77 2.00% 70,854.58 70,854.58 | 1,122,769.04
54 78 2.00% 72,271.67 72,271.67 | 1,195,040.71
55 79 2.00% 73,717.11 73,717.11 | 1,268,757.82
56 80 2.00% 75,191.45 75,191.45 1,343,949.27
57 81 2.00% 76,695.28 76,695.28 | 1,420,644.54
58 82 2.00% 78,229.18 78,229.18 | 1,498,873.73
59 83 2.00% 79,793.77 79,793.77 | 1,578,667.49
60 84 2.00% 81,389.64 81,389.04 | 1,660,057.14
61 85 2.00% 83,017.44 83,017.44 | 1,743,074.57
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Table App. B-1c - FERS: Injured at 35, Disability Retirement (w/ 10 Yrs of Svc)
|

1 | 2 15 | 6 | 17 18 19 | 20
Case 1c
Years Age @ COLA+Step Pension Employee Empl Contr  [Cum PV,Contr
Worked |Begyr Salary for Sal & Pens|{w/ COLA) Contribution |& Pension & Pension

1 25 50,000.00 5.33% (2,200.00) (2,200.00) (2,200.00)
2 26|  52,666.62 5.23% (2,317.33) (2,317.33) (4,517.33)
3 27|  55,418.83 5.12% (2,438.43) (2,438.43) (6,355.76)
4 28|  58,259.00 2.00% (2,563.40) (2,563.40) (9,519.16)
5 29 59,424.13 5.03% (2,614.66) (2,614.66)|  (12,133.82)
6 30 62,413.35 2.00% (2,746.19) (2,746.19)|  (14,880.01)
7 31 63,661.61 4.94% (2,801.11) (2,800.11)|  (17,681.12)
8 32 66,807.20 2.00% (2,939.52) (2,939.52)|  (20,620.63)
9 33 68,143.34 4.86% (2,998.31) (2,398.31)|  (23,618.94)
10 34 71,453.11 2.00% (3,143.94) (3,143.94)|  (26,762.88)
11 35 2.00% 6,880.12 - 6,880.12 (19,882.76)
12 36 2.00% 7,017.72 - 7,017.72 (12,865.03)
13 37 2.00% 7,158.08 - 7,158.08 (5,706.95)
14 38 2.00% 7,301.24 - 7,301.24 1,5594.29
15 39 2.00% 7,447.27 - 7,447.27 9,041.55
16 40 2.00% 7,596.21 - 7,596.21 16,637.76
17 41 2.00% 7,748.13 - 7,748.13 24,385.90
18 42 2.00% 7,903.10 - 7,903.10 32,288.99
19 43 2.00% 8,061.16 - 8,061.16 40,350.15
20 44 2.00% 8,222.38 - 8,222.38 48,572.54
21 45 2.00% 8,386.83 - 8,386.83 56,959.37
22 46 2.00% 8,554.57 - 8,554.57 65,513.93
23 47 2.00% 8,725.66 - 8,725.66 74,239.59
24 48 2.00% 8,900.17 - 8,900.17 83,139.76
25 49 2.00% 9,078.17 - 9,078.17 92,217.94
26 50 2.00% 9,259.74 - 9,259.74 101,477.67
27 51 2.00% 9,444.93 - 9,444.93 110,922.61
28 52 2.00% 9,633.83 - 9,633.83 120,556.44
29 53 2.00% 9,826.51 - 9,826.51 130,382.95
30 54 2.00% 10,023.04 - 10,023.04 140,405.99
31 55 2.00% 10,223.50 - 10,223.50 150,629.48
32 56 2.00% 10,427.97 - 10,427.97 161,057.45
33 57 2.00% 10,636.53 - 10,636.53 171,693.98
34 58 2.00% 10,849.26 - 10,849.26 182,543.24
35 59 2.00% 11,066.24 - 11,066.24 193,609.49
36 60 2.00% 11,287.57 - 11,287.57 204,897.05
37 61 2.00% 11,513.32 - 11,513.32 216,410.37
38 62 2.00% 47,796.40 - 47,796.40 264,206.77
39 63 2.00% 48,752.33 - 48,752.33 312,959.10
40 64 2.00% 49,727.37 - 49,727.37 362,686.47
41 65 2.00% 50,721.92 - 50,721.92 413,408.39
42 66 2.00% 51,736.36 - 51,736.36 465,144.75
43 67 2.00% 52,771.09 - 52,771.09 517,915.84
44 68 2.00% 53,826.51 - 53,826.51 571,742.35
45 69 2.00% 54,903.04 - 54,903.04 626,645.38
46 70 2.00% 56,001.10 - 56,001.10 682,646.48
47 71 2.00% 57,121.12 - 57,121.12 739,767.60
48 72 2.00% 58,263.54 - 58,263.54 798,031.15
49 73 2.00% 59,428.81 - 59,428.81 857,459.96
50 74 2.00% 60,617.39 - 60,617.39 918,077.35
51 75 2.00% 61,829.74 - 61,829.74 979,907.09
52 76 2.00% 63,066.33 - 63,066.33 | 1,042,973.42
53 77 2.00% 64,327.66 - 64,327.66 | 1,107,301.08
54 78 2.00% 65,614.21 - 65,614.21 | 1,172,915.29
55 79 2.00% 66,926.50 - 66,926.50 | 1,239,841.79
56 80 2.00% 68,265.03 - 68,265.03 | 1,308,106.82
57 81 2.00% 69,630.33 - 69,630.33 | 1,377,737.14
58 82 2.00% 71,022.93 - 71,022.93 | 1,448,760.08
59 83 2.00% 72,443.39 - 72,443.39 | 1,521,203.47
60 84 2.00% 73,892.26 - 73,892.26 | 1,595,095.73
61 85 2.00% 75,370.11 - 75,370.11 | 1,670,465.84
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APPENDIX: SAME CASES BASED ON EXAMPLE OF MARYLAND STATE REFORMED
CONTRIBUTORY PENSION BENEFIT SYSTERANBRDISABILITY RETIREMENT
FORMULA:

1 Table App. €a: Base Case, No Injury, Normal Retirement (Note: Case 2a = Case 3a)
1 Table App. €b: Injured at 55,0Ordinary Disability Retirement (w/ 30 Yrs of Svc)
1 Table App. €c: Injured at 350rdinaryDisability Retirement (w/ 10 Yrs of Svc)
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Table App. C-2a - MD, Ord Dis: Base Case, No Injury, Normal Retirement

1 | 2 3 | 4 | 5 | 6 | 7 | 8
Case 2a
Years Age @ COLA+5tep Pension Employee Empl Contr  |Cum PV,Contr
Worked |Begyr Salary for Sal & Pens |(w/ COLA) Contribution |& Pension |& Pension
1 25|  50,000.00 5.81% (3,500.00)|  (3,500.00) (3,500.00)
2 26| 52,907.30 5.81% (3,703.51)| (3,703.51) (7,203.51)
3 27| 55,983.64 5.82% (3,918.86)|  (3,918.86) (11,122.37)
4 28| 59,244.67 5.83% (4,147.13)| (4,147.13)|  (15,269.49)
5 29|  62,699.94 5.84% (4,389.00)|  (4,389.00) (19,658.49)
6 30| 66,359.46 3.92% (4,645.16)| (4,645.16)|  (24,303.65)
7 31|  68,960.80 3.92% (4,827.26)|  (4,827.28) (29,130.91)
8 32|  71,665.93 3.92% (5,016.61)|  (5,016.61) (34,147.52)
E] 33| 74,477.78 3.93% (5,213.44)| (5,213.44)|  (39,360.97)
10 34|  77,402.82 3.93% (5,418.20)|  (5,418.20) (44,779.16)
11 35| 80,441.48 3.93% (5,630.90)| (5,630.50)|  (50,410.07)
12 36| 83,601.93 3.93% (5,852.14)|  (5,852.14) (56,262.21)
13 37| 86,387.09 3.93% (6,082.10)|  (6,082.10) (62,344.30)
14 38| 90,304.14 3.93% (6,321.29)| (6,321.29)|  (68,665.59)
15 39| 93,854.66 3.93% (6,569.83)|  (6,569.83) (75,235.42)
16 an|  97,544.81 3.94% (6,828.14)| (6,828.14)|  (82,063.55)
17 41| 101,385.78 3.94% (7,097.00)| (7,097.00) (89,160.56)
13 42| 105,378.02 3.94% (7,376.46)|  (7,376.46) (96,537.02)
19 43| 109,527.58 3.94% (7,666.93)| (7,666.33)| (104,203.95)
20 44| 113,841.58 3.94% (7,968.91)| (7,968.91)| (112,172.86)
21 45| 118,325.73 2.00% (8,282.80)| (8,282.80)| (120,455.66)
22 46| 120,692.24 2.00% (8,443.46)| (8,448.46)| (128,904.12)
23 47| 123,106.09 2.00% (8,617.43)| (8,617.43)| (137,521.54)
24 43| 125,568.21 2.00% (8,789.77)| (8,789.77)| (146,311.32)
25 43| 128,079.57 2.00% (8,965.57)| (8,965.57)| (155,276.89)
26 50| 130,641.16 2.00% (9,144.88)|  (5,144.88)| (164,421.77)
27 51| 133,253.99 2.00% (9,327.78)|  (9,327.78)| (173,749.55)
28 52| 135,919.07 2.00% (9,514.33)| (9,514.33)| (183,263.88)
29 53| 138,637.45 2.00% (9,704.62)| (9,704.62)| (192,968.51)
30 54| 141,410.20 2.00% (9,898.71)| (9,898.71)| (202,867.22)
31 55| 144,238.40 2.00% (10,096.69)| (10,096.69)| (212,963.91)
32 56| 147,123.17 2.00% (10,298.62)| (10,298.62)| (223,262.53)
a3 57| 150,065.63 2.00% (10,504.59)| (10,504.59)| (233,767.12)
34 58| 153,066.94 2.00% (10,714.69)| (10,714.69)| (244,481.81)
a5 53| 156,128.28 2.00% (10,928.98)| (10,928.98)| (255,410.79)
36 60| 159,250.85 2.00% (11,147.56)| (11,147.56}| (266,558.35)
a7 61| 162,435.87 2.00% (11,370.51)| (11,370.51})| (277,928.86)
a8 62| 165,684.58 2.00% (11,597.92)| (11,597.92})| (289,526.78)
39 63| 168,998.27 2.00% (11,829.88)| (11,829.88)| (301,356.66)
40 64| 172,378.24 2.00% (12,066.48)| (12,066.48)| (313,423.14)
41 65 2.00% 99,449.74 - 99,449.74 (213,973.40)
42 66 2.00% 101,438.73 - 101,438.73 (112,534.67)
43 67 2.00% 103,467.51 - 103,467.51 (9,067.16)
A4 68 2.00% 105,536.86 - 105,536.86 96,469.70
45 69 2.00% 107,647.59 - 107,647.59 204,117.29
46 70 2.00% 109,800.55 - 109,800.55 313,917.84
47 71 2.00% 111,996.56 - 111,996.56 425,914.39
48 72 2.00% 114,236.49 - 114,236.49 540,150.88
43 73 2.00% 116,521.22 - 116,521.22 656,672.10
50 74 2.00% 118,851.64 - 118,851.64 775,523.74
51 75 2.00% 121,228.68 - 121,228.68 896,752.42
52 76 2.00% 123,653.25 - 123,653.25 1,020,405.67
53 77 2.00% 126,126.31 - 126,126.31 | 1,146,531.98
54 78 2.00% 128,648.84 - 128,648.84 | 1,275,180.82
55 79 2.00% 131,221.82 - 131,221.82 | 1,406,402.64
56 80 2.00% 133,846.25 - 133,846.25 1,540,248.89
57 81 2.00% 136,523.18 - 136,523.18 | 1,676,772.07
58 82 2.00% 139,253.64 - 139,253.64 | 1,816,025.71
59 83 2.00% 142,038.71 - 142,038.71 | 1,958,064.42
60 84 2.00% 144,879.49 - 144,879.49 2,102,943.91
61 85 2.00% 147,777.08 - 147,777.08 | 2,250,720.99
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Table App. C-2b - MD, Ord Dis: Injured at 55, Disability Retire't (w/30 Yrs of Svc)
| |

1 | 2 9 | 10 ] 1 2 [ 13 14
Case 2b
Years Age @ COLA+Step Pension Employee Empl Contr  |Cum PV,Contr
Worked |Begyr Salary for Sal & Pens |{w/ COLA) Contribution |& Pension & Pension

1 25|  50,000.00 5.81% (3,500.00)|  ({3,500.00) (3,500.00)
2 26|  52,907.30 5.81% (3,702.51)|  (3,703.51) (7,203.51)
3 27| 55,933.64 5.82% (3,918.86)|  (3,918.86) (11,122.37)
4 28|  59,244.67 5.83% (4,147.13)|  (4,147.13) (15,269.49)
5 29| 62,699.94 5.84% (4,389.00)| (4,389.00)|  (19,658.49)
6 30| 66,359.46 3.92% (4,645.16)|  (4,645.16) (24,303.65)
7 31|  ©8,960.80 3.92% (4,827.26)|  (4,827.26) (29,130.91)
g 32|  71,665.93 3.92% (5,016.61)| (5,016.61)] (34,147.52)
9 33 74,477.78 3.93% (5,213.44)|  (5,213.44) (39,360.97)
10 34|  77,402.82 3.93% (5,418.20)|  (5,418.20) (44,779.16)
11 35| 80,441.48 3.93% (5,630.30)| (5,630.90)|  (50,410.07)
12 36|  83,601.98 3.93% (5,852.14)|  (5,852.14) (56,262.21)
13 37|  B86,837.09 3.93% (6,082.10)|  (6,082.10) (62,344.30)
14 33|  90,304.14 3.93% (6,321.29)| (6,321.29)|  (68,665.59)
15 39 93,854.66 3.93% (6,569.83)|  (6,569.83) (75,235.42)
16 40| 97,544.81 3.94% (6,828.14)|  (6,828.14) (82,063.55)
17 41| 101,385.78 3.34% (7,097.00)| (7,087.00)]  (89,160.56)
18 42| 105,378.02 3.94% (7,376.46)|  (7,376.46) (96,537.02)
19 43| 109,527.58 3.94% (7,666.93)| (7,666.93)| (104,203.35)
20 44| 113,341.58 3.34% (7,968.31)| (7,968.91)| (112,172.86)
21 45| 118,325.73 2.00% (8,282.80)|  (8,282.80)| (120,455.66)
22 46| 120,692.24 2.00% (8,448.46)| (8,448.46)| (128,904.12)
23 47| 123,106.09 2.00% (8,617.43)| (8,617.43)| (137,521.54)
24 48| 125,568.21 2.00% (8,789.77)| (8,789.77)| (146,311.32)
25 43| 128,079.57 2.00% (8,965.57)| (8,965.57)| (155,276.89)
26 50| 130,641.16 2.00% (9,144.88)| (9,144.88)| (164,421.77)
27 51| 133,253.99 2.00% (9,327.78)|  (9,327.78)| (173,749.55)
28 52| 135,919.07 2.00% (9,514.33)| (9,514.33)| (183,263.88)
29 53| 138,637.45 2.00% (9,704.62)|  (9,704.62)| (192,968.51)
30 54| 141,410.20 2.00% (9,898.71)| (9,898.71)| (202,867.22)
31 55 2.00% 81,583.42 - 81,583.42 (121,283.80)
32 56 2.00% 83,215.09 83,215.09 (38,068.70)
33 57 2.00% 84,879.39 84,879.39 46,810.69
34 58 2.00% 86,576.98 86,576.98 133,387.67
35 59 2.00% 88,308.52 88,308.52 221,696.19
36 60 2.00% 90,074.69 90,074.69 311,770.88
37 61 2.00% 91,876.19 91,876.19 403,647.07
38 62 2.00% 93,713.71 93,713.71 497,360.78
39 63 2.00% 95,587.98 95,587.98 592,948.76
40 64 2.00% 97,499.74 97,499.74 690,448.50
41 65 2.00% 99,449.74 99,449.74 789,898.24
42 66 2.00% 101,438.73 101,438.73 891,336.97
43 67 2.00% 103,467.51 103,467.51 994,804.48
44 68 2.00%| 105,536.86 105,536.86 | 1,100,341.34
45 69 2.00% 107,647.59 107,647.59 1,207,988.93
46 70 2.00% 109,800.55 109,800.55 1,317,789.48
47 71 2.00%| 111,996.56 111,996.56 | 1,429,756.03
48 72 2.00% 114,236.49 114,236.49 1,544,022.52
49 73 2.00% 116,521.22 116,521.22 | 1,660,543.74
30 74 2.00%| 118,851.64 118,851.64 | 1,779,3953.38
51 75 2.00% 121,228.68 121,228.68 | 1,900,624.06
52 76 2.00% 123,653.25 123,653.25 2,024,277.30
53 77 2.00% 126,126.31 126,126.31 | 2,150,403.62
54 78 2.00% 128,648.84 128,648.84 | 2,279,052.46
55 79 2.00% 131,221.82 131,221.82 | 2,410,274.27
56 80 2.00% 133,846.25 133,846.25 2,544,120.53
57 81 2.00% 136,523.18 136,523.18 | 2,680,643.71
58 82 2.00% 139,253.64 139,253.64 | 2,819,897.35
59 83 2.00% 142,038.71 142,038.71 | 2,961,936.06
60 84 2.00% 144,879.49 144,879.49 3,106,815.55
61 85 2.00% 147,777.08 147,777.08 | 3,254,592.63

46| Page



47| Page



